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584 “ SUPREME COURT CASES - (1991) 4 SCC

~ (1991) 4 Supreme Court Cases 584 @ .. !
(BEFORE RANGANATHMIsRA, CJ. ANDK.N. SINGH, -~ ©
M.N. VENKATACHALIAH, A.M: AHMADI AND N.D: OTHA, JJ.) a-
UNION.CARBIDE CORPORATION AND - OTHERS.: ..~ Petitioners;
UNION OFINDIA AND'OTHERS" -~ # =%/ #77% 'Respondents.”

-+ Civil Miscellandous Petition Nos. 29377-A of 1988, 7942-43, 16093,

17965 0£-1989, Review Petition Nos; 229 and 623-24 of 1989 in Civil Appeal
10:1. Nos: 3187-88 of 1988:with WiP: Nos:257, 297, 345, 379,2937399;420; - -
e5-. - 231,300, 378, 382 of 1989, LA:Nos: 133 (InCA:No. 3187-88:" -+t . =
<17 w- ~0f1989yand LA. No.10£1990 (Im W.P..N0;2810£1989)" =i .-
and W.P. Nos. 741 of 1990 and 3461 of 1989, :" . - .5, . - .. ¢
e ., decided on October 3, 19U & i =
P T o T s P PG 1 ) R L B S e e o MR
#*" Constithtion of India — Articles 136, 142(1), and 139-A — Even in absence
of Aiticle 139:A, Supremie Court has inherent jurisdiction nnder Articles 136
and 142 to withdraw or transfer to it 4nd finally dispose of the main suits and

e 4 g

pending criminal proceedings in the course *61'_hé;iiji{'gig‘_’{)fgijggé;lg‘éfifsipg'_@lit of
an interlocutory order in the suits A s e b
i Constitition’of Tndia ' Article 139-A'— Dioes nbt {ake sway the power of
withdrawal or- transfer of cases to Supreme Court under Articles. 1:{'6J and
142{1}’«‘&, T s (CR P S L RS s s L R UG R

14/, Conistitution ‘of- India-— Article(136 ==‘Nature sind: scope!of Siipreine

d.
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'Court’s- plenary jurisdiction uinder:stated L= Ts'very.wide andilies against any: o
judgment.or. order; of. any; court.or, tribunal in spiteof limitations under: the’ )

sions for. appeal under the Constitution. or other; laws to.meet the .,

T

itz S R B R e R s e e
onstitution of India’— Article. 142(1),—.‘Cause or matter} -1
. and scope of the expression — s very wide covering nearly every. proceeding -
‘Provision meant to effectuate the wide powers:of. SC under, Article, 136 — f
‘Words and Phifases < (7% bolisi ji8
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.- Onl'the night 'of December 2

- acleli=p T PR, S P
i‘tie night of De V1984 thiex Wa¥ riassive escape of lethal gas,
froni“the' MIC storage tank- at Bhopal planf of the ‘Union‘Carbide () Eid:"
(UCIL) as-aresult of which 4000 iuman lives'wéré,ost and teris of thousands'of
citizensiof Bhopalwere physically affected. Actioni:was'brought up bythe Union ~ g -
of India,as parens patriae. before; thei:District Court; Bhopal-pursuant to? the,:
statutory, enablement in that behalf under the Bliopal Gas Leak.Disaster
(Processing of Claims)’ Act, 1985 ‘claiming 3.3 billion dollars as compensation ;,
-against the company;” When an' inferlocutory matier pertaining to the interim .
cothpénsation:‘came’ up- for: Heéaring: theére-was’# court”assisted ”séttlé“ﬁient‘;’z he

=1

‘between<the ‘Uniorn'of: India ‘and-the :Unioni» CarbideCorporation (UEC1

~ owning 50.99 per cent shareholdings:of UCIE)- Under.this settlement a:sum ‘of i
US Dollars 470 million was agreed to be paid by the UCC to the Union of India

+ The leading judgment is by Venkatachaliah, J. (on behalf of himself, KN. Singh and  §
Ojha, J3.) with which Ranganath Misra, CJ. has concurred and Ahmadi, J. has partly
dissented DAk S A S T A e
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in full settlemem of all the claims of all victims of the gas leak against the UCC.,
The. Union of Indna also agreed to. withdraw: certain prosecutxons that.had been:
mmated -against the officials: of the. UCC and, UCIL in; this_connection,: This
settlement received: the lmprlmatur of the. Supreme. Court in. its. orders;dated.
February 14 and. 15, 1989 [(1989) .1 SCC 674:.1989 SCE (,CrL) 243]., _The reasons
for the orders were stated by the. Court on May 4, 1989 [(1989) 3 SCC 38], The
present review peunons under, Amcle 137 and’ wnt petmons under. Article 32
of the Ccmstxtutu:m1 of. Ind:a raised. certain fundamerual issues . as, to, ‘the. con.
sm‘unonahty, legal valldnty, propne‘ty and falmess and cqnsmonablhty o 'he
settlement,of_thc clalms “of the victims 1i¢ wmg the’"r i i '
and d15m1§ A hg}wnt peutlons the Suprc € _Court .

P e FO

He }'J;h?" ot a5 55, 2 535
Perma}anty (RanganathJMcsra, CE andAkmadz; I toncumng) -
The contcntlon that the apex Court had no ]Ul‘lSdlCthl‘l to w;thdraw o
itself the’original stits: pending’ ift’the District’€ourt ‘4t Bhopal’ and*dlspose of

thé sameé: in’ terms’ of«'the'senlememf and the ﬁsrthcr Cofiterition that:’ sumlarl
_ the Court had no ]unsdxcnon to withdraw ‘the* chrﬁi:fal}* proceedlfigé e

rejected. G vt
It is held that under Article 142(1) of the Consmunon, the Court had the
necessary Jurlsdmnon and power;to A0 80, .. tyrantasds Spis ,i,,m-(Para,~214)

1To the extent power of Mthdrawal and transfer:of Cases: to the apex.Court:

_is, in_the 0] inion, of the Court, necessary, for the purpose; of, eft‘ectuaung the
hlgﬁ purpos&of ,;An}cfés ,IBQ and 14?(11,.1}1‘6: OWer: undc;; Amc] 13%& must,_9
be. heldmotz 10; exhaust. the po ower of withdrawal,and. transfer, _Argxpieg 30,
enables tho hngants 10 appro}a heiapeg().Coqst, for,.;ransfei' of, proceedir lgslnfr
the condltlong en\nsaged in, t'hat zgmcle a“tq sat;sﬁe¢ An;c ;;13,9;—w . wag, nofe
) 10, h mle down the; exxstmg'uixde Bowers under,

¥ nAParg, 61},

o Artml&l?ﬂ is: wordedf m thc. wldcst terms: possnble; Ttvests: m,the Supremej
Court a plenary' jjurisdictioncinythe matter -of.entertainingiand “Hearingrofe
- appeals; by:granting. speciableave-against-any: :kind:of judgment:or* ordermade:by:
a Court orTribunal infany:cause:or miatteriandithe; powers:can he exerciseding
spite,of thé limitations-under: thes;;ecxﬁc provmons**fon appeal wnramexbm the:
Constitution oF other;laws:/The: powers: given: by=Asticle 136 dreshowever,:ins

-, the:nature of special or r,esu:iuary powemwhwh*are*exercnsable outsidé the:purs:

view ;of the ordinaryclaws .in: cases where-the: fieeds jof- justice: demand-infer->
ference by; the;Supreme. Coust. Theipurposed: constitutional plemluda of:thes
powers;of; the:apexiCanrt:to ensure due ang proper:administration” oft justicesis:
intended to; be co-extensive in each case thh the needs of justicé’of argiven case
_ and to meeting any eXigency. . 21amiH2 1 THEP iy Hitnti (e (Paras 58.and.62)
' Durga Shankar-Mehia v: ’I?:akur Raghurajt an‘gh‘,: AIR*IQS&SC 52011(1955)1 SER267: 9
;sELR 494, Horbans:Singh vy State:of U Ry: (1982) 25CG101 (1982) 3:.SCR 235 1982;,
SCQ (Crlg 361, r:ehed O, i Th ekl s muias g | gt
The%expressmn ‘cause or matter” in Amcle 142(1) is very,wide. oo r,mg;i
almost evéry kind of proceedings in Court, Any limited mterorctanq\n of the

| . expression “cause or matter” having regard to the wide and sweeping powers
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under Article'136-which'Article 142(1) seeks to éffectuate, limiting it only to
" the short'compass of the actual dispute bcfore the Court and not to what might
necessarily and reasonably be‘connected with'or related'to such matter'i in such'a:
way' that their withdrawal to thé apex Couri*would® enablé the court 'to do
“complete ;usnoe” ;would stult:fy the very w;de consutuuonal powers (Para 60)‘
Halsbwy sLaws of Engﬂand 4th odn vol. 3’? parg 22, reked on .
e Constltutaon of India —— Artu:les 136 and 145 °— Settlement recorded by
Suprem’e Court under Article 136 — Rule 3-B of’ Order 23 CPC propno wgore_
or’ pnncnple of natural Just:ce underlym’g therem not attractei_— Persons
whose'interests affected by such. setﬂemenf not made €0 nomme parties to the
proceedings — Order recordmg settlement not preceded by notice to such per-
sons — Held, proceedings not rendered. void thereby — Civil Procedure Code;’
1908, Order- 23, Rulq 3 B and;! Sectlon 112 --»--Supteme, Court ‘Rules;.; 1966,
()rder 3

Etlaitin 1 Aoiivoeiiur e fel gy t‘,L. e '.-=;'?- srstt mopastiey Sal

Constltutlon of India Artlcle 136 £y Unlumted ;ur;sdlctlon of Supreme:—

Court under _— Qrd r.of the Court m exercise of | such jnnsd4qtlon,can nev,er be
voxd itcanberegular rirregu!ar i er, peeninill e wem BB Jio e
He!d ) . '_ , o i
Perma;ontyf\ sn*: iRt S R R Ea—i’ e etk e e i

c& with' the"
"(Fara 214)

rfl T

THE €ontennon that the settlement i§ 'void'for no”~
rcqm:emcnts of Order23 Rule:3:B;, CPC 1s're]ected i

T 'wé’w‘oi‘Séctlon 112 Civil Proceduré’ Codc, ihe Supreme 00qu s ‘power. -

undef Artncle»lss‘ls not-affected: byf-Rule 3B of ‘Order 23 of the’ Code. Under

Order:32 of the. Suprénte’Court Rules; made under Articlé 145, Order 23 Rulé”

3-B'of'the Code is not 6ne of‘ the rules expfos‘sly mvoked and made apphcable
Thc- Sahu; cse’did! ot lay“down’ that Pro
propn& vrgore, ‘applyt’ Tt ‘held* thdt’ the prmcnplcs of naturaL uspce underlymg'
thesaid | provisions were not excluded. The Court in: that case ‘did ‘not say that
tho‘settlemont;was; forthat reason;.void: In: 1Saku‘decision therobli gatiofiunder
Sectiom4: of the,leopa! ‘Gas:Leak Disaster: (Processmg 'of:Claims):Act, 1985:to-
give: nou::csls\pruna:ﬂyf on: the::Union: of:Indias Incidentally:theres are‘ certdini
obsérvations implying: -an: Qpportunityiofitbeing: heard: also ibefore, Tthe Court.£
_ Evenassummg:that the right.of the affecied personstof| being heard:is alsoravails -
-able at a stage:where‘a settlement.is'placed before the: Court: for its acceptance; *
such;a-right is: niot.feferable:to;-and does: not:stem! from; . Rule 3-B of Order! 23':

CP€:: The: pronouncement m\Sahu* case:as 1o whatithe: eonsequences of:non-
compliance are:is conclusive:as: tlie:law:of: the case: It.is: notopen:to the Court:

to rsayfwhethcn such a: conclusnon is rlght orwrongi i These ﬁndm gscannotbe put’;
aside ag:miere obitersu; t . :hiu wip i nisn Frin (Paras 69 and 70)%
ChaanaISahuv Union of India, (1990) 1SCC613 expiametf-' il F alng

. :However;in relation:to the proceedings:and ‘decisions.of. supenor courts of
unhmltod ]unsdlction, imputdtion: of nillityeis not.quité apprognate. “THey
decide alt questions of their own ]ul’lSdICthIl Order of suchi court is' either

Pl ey Baliy ,Ih e

1rregularor regular o ; b g
Isaacsy. Roben‘sor;, (19843 AIIER‘140 relred M e

‘.:

vinons of ‘Order. 23 Rulé 3B CPC, e
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Constitution ‘of/India’ — Articles 142 and 136'=— Supreme Court has
power under Article 142 to order guashing of pending ¢riminal- progeedings
while recording a-settlement between the parties — This power is exercisable
even if the order!is mot supportable under Sections' 320, 321 and.482 CrPC —
But exeércise of the:power cannot be justified ‘merely on ground that Stateis-the
dominus litis in criminal case T Sl e b s G BT R R

‘Cohstitution of India — Article 142 — Stope of power under — Prohibi-

- tions ‘or limitations ‘on’ powers under Article 142 contained- in substantive

statutory law — If based on funidamenital principles-of public policy, Supreme

Court would take into account siich prohibitions while assessing ‘complete

. justice’ of a cause or matter —-Otherwise prohibitions and limitations con-

tained.in ordinary laws cannot ipso facto act as prohibitions or. limitations on
« constitutional power — Jurisprudence — Kilson’s theory — Grund norm ., -

;- ~-Constitution of India — Article 142 — Quashing of spending reriminal
proceedings’ by:Supreme Court under ——Must be based on valid grounds ¢, ©
Held: :' S g, 3 i LR e ,. g 1 '<.'-:_. =L R er o :‘%:__.;"_.;;.-(,’!«._,.

\Per majority (Ranganath Misra, C.J. and Ahmadi,' J. concurring)

" “The ‘contention _tlhaii___the,court' hiad. no jurisdiction tg. quash. jh@iﬁ;fj;rﬁna_l

proceedings. in exercise of power under Article 142(1) is réjected. .But,, in the

YA B e

particular facts and circumstances, it is held ‘that the quashing of the.criminal
proceedings was mot justified.. . . ;.- 7

rocs F LUl ol (Para2is)
.. +'The power, of:the Court unde Article 142 insofar. as quashing-of criminal
proceedings are-concerned. is not exhausted by Section 320 or.321-or 1482:CrPC
or all. of them put-together. The power under Article 142 is-at-an entirely.dif-
ferent level-and of a:different quality.-Prohibitions or limitations or provisions,
contained in-ordinary laws.cannot, ipso facto; act-as prohibitions or limitations
on. the constitutional powers under. Article 142:: Such-prohibitions:of- limita-
tions in.the statutes‘might embody and reflect the -scheme-of a' particular:law,
taking into account the nature and status of the authority orsthe court;on which
conferment of powers'—: limited in some-appropriate way: == is:contemplated.
The limitations may not necessarily-reflect or.be based on any‘mridamc_ntalfmn%
siderations:of public policy. The prohibition on.the:power-under Article 142
should:also be shown 1o be ‘based-onsome:anderlying fundamental.andgeneral
issues -of :public -policy -and not merely -incidental :t0:a :particular statutory
scheme or pattern..In exercising powers.under Article 142-and-in:assessing the
needs.of “complete justice” of a cause Or.matter, the apex Court will take'note
of the express prohibitions in any substantive statutory provision:based on some
fundamental ‘principles of public policy and regulate the exercise-of its:power .
and discretion accordingly. The proposition does not relate to'the powers of the
Court under Article:142, but-only to*what is or is not ‘complete justice® of a
cause-or matter and in the ultimate analysis of the propriéty of the exercise of
the power. No question of lack of jurisdiction or of nullity can arise. :*(Para 83)
Premn Chand Garg V. Excise Commissionier, U.P, AIR 1963°SC 996: 1963 Supp 1 SCR
885: W.R. Antulay~: R.S. Nayak, (1988) 2 SCC:602: 1988 SCC(Cri)372; State of W.B.
.. Swapan Kumar Guha, (1982) 1 SCC561: 1982 SCC (Cri) 283; referred to " -+

T e i A
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... .There is.some.justification: to'say that statutory prohibition:against com-
pounding, of certain class.of serious offences, in which larger social interests-and
social; security are-involved,. is based on broader and-fundamental. considera-
tions'oft public: policy.: But. all-statutory prohibitions-need-not- necessarily:
partake-of this.qyality: The attack-on the power of the apex,Court to. quash the:
criminal proceedings under Article 142(1) is ill-conceived. But the justification:
for.its exercise is another matter, ;, _ - s oo (PO 84)

- Sankar, Rangayya v. Sankar Ramayya, AIR 1916 Mad 483: 16 Cri L1 750:31.1C 350, Bis-
© ...wabahan Dasy.Gopen Chandra Hazarika, AIR 1967 SC 895: (1967) 1 SCR 447: 1967,
... CILL] 828, Majibar Rahiman y. Mukiashed Hossein, ILR 40 Cal.113; 16 CWN 854: 15

" CICESY, referredto

S R R o L L e Pl e

' i_'zi‘héi"’éwaii‘éjﬁ]ﬁféfBhéé'*Th“’é_-"_étic'iétj'-’f'gi"‘"i’f?-‘tffi‘.’féﬂ"}i"éiﬁd‘ij ’ééﬁ“ﬂ*’d&\*?élbﬁfrr‘gﬁf"is"
interestéd”in’ thie“puniShmént of ‘the offéndér’ and*if' the offénce’ fot whicha’
prosecutionris;being launched:is an offenceiagainst the:society:and nat:erely
an individual:wrong,.any-member of: the: society: must -have: locus:to; initiate-a:
prosecution as also to resist withdrawal of such prosecution, if initiated.” ...

et
ey G oAb Y v B A A G .({Para\ss)

19862 SCC 5101990502 () 271 Somendo P

3 “54 et L0

- AR Antulay v, R.S. N

\ *"*'jﬁ%kagg}é?’mkﬁgﬁ93)5“3]“?.(3&::289:‘ 1987 SCC (Cri) 82/ relicdon = 71"~ 1
! ‘But' Whether'on the' merits: there weré jusfifiable ‘grounds’to’qliask ife:
¢riminal proceediips is differént matter. It is rélly ot So much a‘question ot
the existerice of the power as one of justification for'its ‘éxercise; ‘A’ prosecition:
is:not:quashedifor:ng other-reasonitharn that the Court.-hasitlie-power. toido. so.
* Thewithdrawal” mustC benjisstified on-groundsiand: principlessrecognisedaas;
- proper ands relevantZiThereilistnotindieation asTtoithesigroundsyand “criteria:
justifying the>withdrawal of the>prosecution: The considetations that:guide:the!

exercisé:of powen:ofiwithdrawal: by:: governmenticouldsbe:and-are ntanysand.
variedi Government:myst-indicate whatthose considerations aresilm the matter:
“ of power:to;withdrawprosecution:the-fbroad: ends of: public:justicesmay well:
'~ include:appropriate:socialy.econemic and:political purposes?’ Invithe :present
casej’nossuehcendeavour was: madejsEven:thié stand of the:Uniofcof: India has:
' not-been:consisténtt: is :avmatter-of importarice:that offences allégedzini thie
coritext of asdisastercofssuchs gravity:and “magnitude 'shouldinotcremain:
* uninvestigated; The shiftingStand'of the:tInion.of India on the'point should:not:
by itself:lead:to-any:miscarriage of justice: Thuss no-specifi¢: ground:or ;grounds:
for:withdrawaliof. the!prosecutions: having:beenisetoutr:at that:stage;the quash
ing-of the: prosecutions requiresitosbessetasides s i *siii:(Parasig87; 90 andioLy:
“Siate "of Punjab V. Unidn “of Tndia’ '(51’9’8"69'3 4°8CC7 335 1986' SEC (Cry 441 “WiIN°
| iviSankarayarayanansNair'v. P:Vi Balakrishnan»(1972) 1;SCC3181:(1972)/2 SCRE599:

19T SECCri) 55; reliedon: .3 2045 actiangia AT S uBa kBl Tah e
+. wrx Constitution; of India — Articles 136.and:142 —= Conferment of immunity,
from: future. criminal proceedings—;Isia legislative functiort = Supreme Court:
cannoft-confer; such, immunity: to;anyone;+- ;That:would: alsol;amount .to
preferential treatment,— But on. facts held, Court's direction, that no: future

. eriminal;complaints/proceedings. shall be entertained amounted..only reitera-

tion of consequences:of quashing of pending criminal:prosecution:by the Court

& However, the proposition that State’is the dominils lifis'i Grimitial tases). -

o0
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Held i v oo, b vl Ly B exg oty g an S e L L S :
Per ma_;onty*(Ranganarh era, C.J andAhmafdz,Y concumng) RS

Grant of blanket cnmmal immunity | is a legislative | functmn _There lsmno !
povver t)r unschctlon in‘court'to confcr nmunity; for mmal prosecuuo\ﬁ and
punmhment "Grant of im mmiunity 102, pamcu]arrpersan or; pcmons

to a preferential treatment violative of the equality: clause.
Mpodacaw Witamiorites I8 ALR 14275 Doyle. Hafstader; 257 NY244; chhard Nixon Vs

Eme'sr:F rald,457.08 731 ?S‘LEdzd 349, reliedion; N Shin B HiUeBe 407
risprudence:by: Wortley; (ps297); Justice Smry in: hIS’Gommentanes on 2hezComm;tmn

=

1o gniiliie i) *‘A" i

af UmtedSta!gs (p.363),1 reliedon. ., :
,";However, thp ‘Courr’s direction tl}atﬁ‘iure (:nmma'l proccedmgs shi not
tuted o lprocee‘ded wnh must'be understoogl as a, concom tapt and_a

logtcal cqnséquence of the dec1‘ hdraw the pendlpg Jprosegutions.. In,
that con}ext ‘the %ﬁpulauon that no ,fllt}ll‘ﬁ rosecunons S| all.be. emertamcd
may! nqgiamount toponferment ‘of any immunity but only foa reneratlon(of thc
consequcncés “of such, termination of pending prosccuuons Thus undcrstood

any "appeal’to; fthe""p |

rmcxple as ‘o' ‘t'“he__::power to" mhfel" ‘ﬁlm}n@ Hmmhmty

becbmes mappbm_ m i - s L0 ’1’02)
(>exiThe: orders’ déied Fcbruary *-1989 lmsmfar as: theyseek to* ro’n‘ibnt
future crlmmal proceedings : are confem’fél‘}f mmal o

immunity; but are h.e.!ﬂ..@-f.
cnm al prooéédi‘ﬂ”} W tha
eV F

is aIso set asides ,
Ll ,u\ 2 1.”" '1{1\3.!;-\“1( bt

| e Constmmon of India —.Axt
Hoctrlne(of -—Apphcablhly — ,purt’s -order); recardmg‘agveement*—- Motive, -
for: pntermg}mto sggreement; and consjderation for: the, ;agreement; 1o tbe dis-. . -
tmgulshed — Compounding of non—compoundahle offence;;of : publ:c mgtjgrg_ %
ordered pnrsuant to the, agreemept - Wl]ere dmpping qnmma ‘gs 05ES lings as .
also,cwﬂ proceeﬂngS is the mog:ve, pct ines: noi'attraqte ;oA el ’

~ 2% Constitution-of Tridia = cArficles 136 and 142 -ucaun’s ofder remrdmg
settlement between parties — Desplte that if object of‘th‘e agreement is ogpnsed
to' puhhc Jgomt is' void-“and’ ‘the ‘order’ is Tiable'to hle set; ‘aside —*Con_t‘g'_gct Act,
1372, ‘Sections 233&624—"—7(:‘1?0, 1908, Oad"'r 2 RuleS RELS

Fu Ty X T
Br=el ekl Yig Suiy 3% T s e BN B

,,Practxceland Procedure-— 1Esto'p'pel ,-—rl’lea -of mvaild:ty Bﬁsed on puhhc'

;!Qn & ! o ; yive :
icles: 136.and 142 gStLﬂngg 0!' pmsepuh N

R

pohcy.,v :Not, barred by rule ,ot' estoppel Const:tut:on of Indla, Artlcles 136 -
and 142 e SR st
Heidl aat s R S "‘4 LINTO L AT g Lo
’Perma_;omy (’Ranganaa‘h Mfsra CJ andAhmadt, I’cdncumng) ik ‘ S

- _‘ “Evcn thou 1gh’t the’ Umon offlnd:a was a co;nsentm g party 10 the scttlcme.m'
reoorded by xhevCOurt 1Lcann0t -be precluded from. urgmga pleaas. 10 invalidity
or-nulljty of the scttlemem on “ground of publi¢ policy: -, (Paras 107 and 108)

4: Bankeupicy Notice inre, (1924) 2 Ch D 76: 93,13 Ch497; M ime Electric: CoxLutd

v. General Dairies Ltd., AIR 1937 PC 114 168 IC 616: 1 1937 MWN 663; State of
‘Kerala v. Gwalior 'Rayon *Silk’ Manufacnmﬂg ( Wvg) Co Lfi (197’3) ? SC'C TIS AIR
. 1973 SC2734:(1974) 1'SCR 671,reliedon =~
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A contract whose object is opposed to public policy is invalid and it is not
any the less so by reason alone of the fact that the unlawful terms are embodied
in a consensual decree ) . (Para 110)

' Huddersfield Banking Company Ltd. . Lister (Henry) and Son Lid., (1895) 2 Ch D 273:
84 LJ Ch 523; Great North-West Central Railway Co. v. Charlebois, 1899 AC 114: 79
LT 35; State of Punjab v. Amar Singh, (1974) 2 SCC 70, relied on :

* Corpus Juris Secundum (Vol. 1): (p: 473), relied on i
.- The.essence: of the doctrine of stifling of prosecution: is-that no private
person should be allowed to take the administration of ctiminal justice:out of
the:-hands of the-Judges and place:it in his own hands: The corisequences of the
doctrine of stifling of prosecution follow where a “person sets the machinery of
the criminal Taw into action on the allegation that thé opponent has committed
a non‘compoundable offence arid by the use of this coercive criminal‘process he
compels the opponent to énter into an:agreement, that agreemént would be
treated as’invalid” for the réason that its consideration is opposed to public
Windhill Local Board of Health.v. Vint, (1890) 45 Ch D 351; Keir v. Leeman, (1844), 6
-«QB 308; V. Narasisha Raju V. V. Gurumurihy Raju, AIR 1963 SC 107: (1963) 3 SCR
" 687;' Rameshwar Marwari v. Upendranath Das Sarkar,’ AIR 1926 Cit 455¢ 29 CWN
11+11029::90 1G,463; Ouseph Poulo v. Catholic Union Bank Ltd., AIR 1965 SE 1661 (1964)
7*73(,:13{745"3";‘10’1 e R : T
Gollins v Blaiem, (1767) 2 Wiis 341: 95 ER 847, ited. " " """ 7 7 "
;.. The distinction between the “motive” for.entering ino agreement and fhe
“consideration” for'the agrecment must be kept clearly distinguishied. Where
droppifig of thé ¢riminal proceedings is a motive for entering into the agree-
ment-=~‘and 1ot its consideration = the doctrine-of stiffing of:prosecution is
‘ot attracted;"Where'there is’also 4 pre-existing-civi liability; the dropping*of-
criminal proéeedings need niot necéssarily be a consideration for‘the:dgreement

2

P -‘<'..!f.'."'!..)- PR |

tosatisty-that liability: 7v: >-bormogen® s o b e Lo (Para121y .

"Adirikanida Salid v. Jogi Sahil, AIR 1922 Bat 502 70 1 395¢ Debs Kinridr Risp Chivudhiy
v. Anath Bandhu Sen, AIR°1931 Cil'421:35°CWN 26: 131 1C*133; Babu‘Har Nurain
s Kapur.y. Babu Ram Swarup Nigam, AIR: 1941-Oudh 593;:Ayers v. Jackson TP; 525 A

- 24.28) (NL198D) reliedign, .~ ." "Gl e
..., I this case thé main' thrust of petitioners’ argiment of unlawfulness of.

consideration is that ‘the dropping_ of, criminal,charges .and, undertaking:to.

abstain from bringing criminal charges in future were part of the consideration
for the offer of 470 million US dollars by the UCC atid as the Offerices involved
" int the charges'were of public nature and’ Tion-compoundable; the consideration
for the agreement was stifling of prosecution and, therefore, unlawful. But it is-
inconceivable that Union of India would, under the threat of a prosecution,
coerce UCC to pay 470, million US,dollars, or any part thereof as: consideration
for stifling of the prosecution. Thus the doctrine of stifling of prosecution is not
attracted in the'presént casei The arratigement'which purported to terminate

R S I R S e e = Y

the criminal cdses was ‘onie Of 4 purported withdrawal hot forbiddén by 4hy law’

but Orie which Was clearly enabled. Whether valid grounds to peritiit'such’ with:"

drawal existed or notis another matter. . = oo~ (Parasi12, 122-and 119)
-1 Bhopal Gas Leak Disastér (Procéssing of Claims) Act, 1985 — Section 4
— Settlement of claims before Supreme. Court — Held, not vitiated by reason

A 5

f
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of want of ‘Fairness Hearing’ or non-incorporation o of a re-opener.clause in it
L But there must be prous:on for . med:cal surve:llance costs and .co_ropensa-
a tlon for those who are at. present asymptomatnc,io the ;ox:c eﬂ'ects .of the gas
“ Jeak but may become symptomatlc later — Dlrectlons issued..and guldelmes

laid down in this regarﬂ Fanmess Hearmg i i i

BLC-.Ol'leltlltlﬂn iof: Indm — Arucles 136, & A142 —LSetﬂement of‘mass .tort
acnon (in iindustrial-gas: leak disaster) =~ Non-affordirg; pre-setﬂement"li'alr-
ness:Hearing” -andnon-incorporation:of ¢ re-openenclause’ inthe’settlement ==

b Whenwomclnotuhateﬂ:e settlement-—Tort Law 1 RORAN AR ads 1g ool
for 'damages in'case of mdustna] foxic gas 1eak d;sastér &
and-for:all” damages ‘in’: personal lﬂjll!'y actmns'-’ lei:ly futuré," but yet
‘unl’oreseen;"'mamfestahon =ol‘ the ‘toxic injury has épt in
Q :\‘.II-,.‘. . addt
i if:2 ”‘? !’ i :‘h"” tE i
‘_( ;}” .é FRi ;.'.' Figaarrgiite K';‘ T
@ermq;ong: (Ranganarh Ml.i‘!‘ﬂ, cl cancumng) !
The settlement must, oficourse;be‘an ﬁﬁformed*one:‘But.zt will bé anzerror
g to require:its quantum to be co-extensive: ‘with“the suit*claim of" what, if ¢he
v plaintiffs fulIy kutcceded they would be errtitled o eprCfJ* e v(’Pafé’ 137)

~The “Falrness Hcarmg” in a certified class of acnon isa concept in; ‘the

United: Siates for whidh'd provmon 'is! ayailable’ undcriR‘uio 9376E US Federal
Rulésof Procédure. “The Fight of (fHéwictimis redd’ mto ‘Sect10rf‘4 0f’ﬁlo“Bhopal'

Gas Leak Disaster (Processing of Claims) Act’to EXpréss theit Vi ' on'4a

% proposed; settiement does-not-contribute:to a; ,po,smon analogous to ghiat in
United Statesin which fairness hearings.are imperative #Section-410.which:the:
right is traceablelmerety -enjoinsyGovernment-of India. ;toﬂhavo\‘duc Fegard’sto:

the views, expressed by victims. The power;of theJnion.of: :India under, the Act;

o, enter, into a compromise is;not necessarilyconfined ola; suuatlon whercrsmt

f has,come;to:be instituted by it.on behalf;of the victims,; Statute-enables. the
" Union of India to enter into a compromise even: without sucha:suit. Right of
being heard read into Section 4 4—and sub]ect to which.its consntutlonahty has
been, npheld in, Sahu case —— subjects ‘the, Unio; 0 f,ludla{to.,,a conpspondmg
obhgation' ‘But ,that ob‘i;ganon xloe§ not cnv;sagc or‘compel a procedyge,ﬁke a
“Falmess : earmg” as a. condmon,tprzoedem, t0.a comprotmse Jhat'Umon of'

9 India may, réac , 4, tho s;tuatlons in whxch it may do,so are, not, ncoessanly co.n-
fined to 2 Suif. ercforc, the. scttlemcnt is, not vxuatecl by{eaSOn alonc of Wam.

ofa “Fa:rncss Hearmg” procedure preoedlng i (Paras 136 140 and 141y

Agem Orangz Litigation, 597 Fed, Supp.” 740, (1984), Flonda Trader:and Eqmpn;en.t Co.v.

- Deil; 284 F 24 567.(1560), referreid 16 ;

h Ma!chman v. Davis, 706 F2d°426 (Zd Cir 1983), Fliriv. FMC Corp., }528 ¥72d°1169 (4th
«Cir 1975); T+ eachers Ins: Jand Am:u:ry Assn. ofAmencav Beame, 67 FRD 30 (SD NY

,-1975); cited - Lt
erLikewisey jtho sottlernent is: not wtlated by reason of thc absence of a:t “rc-!
opener” clausebuilt intodtizir: .o 7 iR (Para*141)

Saet

Acushner Rwerv New Bedford Harbour ’712 FZd Supp 1019 referred ro A
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In personal injury actions the possibility of the future aggravation of the
condition and of consequent aggravation of damages are taken into account in
the assessment of damages. The estimate of damages in that sense is a very deli-
cate exercise requiring evaluation of many criteria some of which may border
on the imponderable. Generally speaking actions for damages are limited by the
general doctrine of remoteness and mitigation of damages. But the hazards of
assessment of once and for all damages in personal injury actions lie in many
yet inchoate factors requiring.to be assessed.-It is in this context Court must
look at the ‘very proper refusal of the courts to sacrifice: physically injured
plaintiffs on the altar of the certainty principle’. The likelihood of future com-
phcatlons — though they may mean mere assessment or evaluation of mere
chances — are also put into the scales in quantifying damages. This principle
may take care of the victims who have manifest symptoms. But there must be
provision in the settlement for medical surveillance costs and compensation for
those whao are presently wholly asymptomatic and have no material to support a
present claim but may become symptomatlc after a drawn out of latency
period. ; (Paras 135 and 141)

Ayers-v. Jackson TP, 525 A 2d 287 (NJ 1987), referred fo
Myers v. Johns-Manville Corporation, cited

:In this connection the following f‘ndmgs are recorded and dxrecuons
msued ; :

l (a) For an expedltlous dlsposal of the clalms a time bound consulcrauon
and. detcrmmanon of the claims are necessary. Directions are issued as indi-
cated in paragraphs 204 to 208. ot

(b) In the matter of administration and dlsbursemem of the compensatlon
amounts determined, the guidelines contained in the judgment of the Gujarat
High Court in Muljibhai v. United India Insurance Co.”™ (1982) 1 Guj:-LR 756;
(see para 211) are required to be taken into account and; wherever: apposite,
applied: Union'of India is also directed to examine whether an appropriate
scheme under the Unit Trust of Ind1a Act coufd be evolved for the beneflt of
the Bhopal victims. :

() For a petiod of eight years facilities for medical surveillance of the
population of the Bhopal exposed to MIC should be provided by periodical
medical check-up. For this purpose a hospital with at least 500 beds strength,.
with the best of equipment and facilities should be established. The facilities
shall be provided free of cost tothe victims at least for a period of eight years
from now. The State Govemment shali provide suitabie'land free. Of cost.

@) In respect of the populanon of the affected wards (excluding 1hose who

‘have filed claims), Government of India shall ‘fake out an appropriate medical

group insurance.cover from the Life Insurance Corporation of India or the

-General Insurance Corporation of India for compensation to those who,

though presently asymptomatic and filed no claims for compensation, might
become symptomatic in future and to those later-born children who might
manifest- congenital or pre-natal MIC related afflictions. There shall be no-
upper individual monetary: limit for the insurance liability. The period of
insurance shall be for a period of eight years in future. The number of persons
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to. be covered by:this group:shall be about one 1akh persons “The: pre:ma shall
be paid out'of the settlément fund.: BN 6, S

-+(€).On humanitarian consideration and in. fulﬁlmem of the offer made ear—
lier, the UCC and UCIL should agree to bear the financial burden for the estab-
lishment and, cqulpment ofa: hospnal and its operanonal expenses for.a;period

of elght years, = (TS ST b . i:(Para 214) ..
Muljibhai A;armnbhal Hm;an V. Um:ed Indza Inmmnce C‘a er. (1982) lﬂGu] LR 756
appmved ] Feoad

T e AN e g

I am:in-agreement. thh sub-paragraphs (a),1b) and (d) above butso far as -
sub-paragraphs (c)and (e) are concerned I agree with the directions therein as I
understand them to be 0111},r reoommendatory in nature and not lmksd with the
scttlemcnt J ‘ (Para 217) o

Constltutlon ol‘ Indla —_ Artu:les 136 137 & 142 S Settlement -of claims .
recorded by Court in:mass tort actions relatmg to industnal .gas leak disaster .
—Fund deposited. by the tortfeasor multinational company.in Reserve Bank of
Indla pursuant to Court’s orﬂer — Review. of the settlement —,;In .case;Conrt
sets asnde the setﬂement it has mherent jurisdiction to. order restltutlon of the ..

: fund tq the company — Secl:lon 144 CPC in terms-does not apply — When ‘the_
company: acted on the fa:th 01‘ the Court’s order, Court whlle settmg asnde the .
settlement should not pass. any 4 order which would operate,to: 1w~dlspdva_;1§age

— Civil, Pmcedure Code, :1908, Sectlon 144 —. Bhopal Gas Leak Disaster .
(ProcessmgofClalms) Act, 1985 Sectmns3&#l,, . CH%iA fihoas 3t BER e

- 1Civil ‘Procedure -Code, 11908 —:Section:144 —--‘Doctrme of restitution -
Based -on- eqmtable principle — Section 144 does not confe-: ‘any New- substarii/
tiveright.~ It does'not apply to Supreme ‘Court i inappeal: under Article: JIEMS g
Constntutmn of Indla, Artmle 136 S Sl i el ? agld o 1o 6801 L ““‘

b PR u [ ta ey qf“dt 582 r"' fiwy

Helﬁd‘._‘.u Lt il 4 HoES SES o by
\ 220G 3 Hhgudandem
Per majomy (Ranganath Mzsra, CJ andAhmad:,J concy i

A s :" 3 ) anituiizenel!

Resmutlon is an eqmtahle prmc }Ie gl}d 1s suqugtago the discretion. of the. ..
Cmu:t Section, 144, Code.of Civil Procedure, embodyin gahe; goctrme of;rgsm s
tion does not. confer .any-new s substantxvc _1ight 1o, ;he,patty po;,alrpadyoh;am- 43
ing under the: general daw. Ihesectien mgrf,lg Erc:gula;eg(?tl'np-,pcmgcr of the Court:.
in_that behalf, -But, in. theﬂp,l:psent case, Section144 CPC does not in erms app:,:
"1y 'Ihere 4155 plvg?ys;ammhercnt; ]ur}sq;cuon 10 .order, gestitution; a Jgr;nor@rm o
where a.party. has.acted.on the faith of an mdcraqf the €oprt.; B, hugam‘sjloulcl
not. go, back, with, the ;zpprg:gsmn that, the judicial process S0, operate.d as 10,
wg_aken flus vaSIHDH and.whatever.it; dld on: the Hfaith,,of the.court’s, Qrder, =
operated to:its dlsadvamage At is the, duty of the.court to.ensure that:no ditigant:::
il goes back w1th a feelmg that he was pre;uﬁloed by.an act which he dld on the
faith of The’ toutt’s“order, Both ‘on pﬁncnple and a‘s.itﬁont}' lt‘bémmES .ihe Idl(ltyl ;
of thecotirt Iy much‘moral as it 1s“legai Z'to order refulid and rcsm on (_)t: =k
thé Anfount to the" UCC —if thc ‘settlément is sej ‘aside. ' ‘(‘P aras'147 aj o

LA

Binayak Swain v. Ramesh Chandra Pamgmhi AIR 1966 SC 948 (1966) 3SCR 24 fa:
Berham v. Kedar Nath Marwari, AIR 1922 PC 269: 49 IA351: 27 CWN 582; L. Guran
Dittav. T.R. Ditta, AIR 1935 PC 12: 153 IC 654: 37 BLR 162, relied on

Fors :"-‘-"
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National Textile Workers Union v. P.R. Ramakrishnan, (1983) 1 SCC 228: 1983 SCC
(L&S) 72: 1983 SCC (Tax) 2; Jagendra Nath Singh v. Hira Sahu, AIR 1948 All 252:
1948 All L 25: 1948 OWN 73 (FB), approved

Alexander Rodger v. Compro:r D’ Escoimpte de Paris, (1871) 3 PC 465: 7 Moore PC 214:
24 LT 111, cited

‘Strictly speaking no restitution in the sense' that any funds obtamed and
appropriated by the Union of India requiring to be paid back arises. The funds
brought.in by the UCC are deposited in the Reserve Bank of India and-remain
under this Court’s control and jurisdiction. Both on principle and authority it
becomes the duty of the court — as much moral as it is legal — to order refund
and resutuuon of ghc'amount to the UCC — if the settlement is set aside. .,

il e % WP Y =7 .(Paras 147 and 148)
Acoordmgly, in the event of the settlement bemg set aside the UCC shall

be entitled to have 470 million US dollars brought in by it remitted to it by the -

Union of India at the United States along with such interest as has accriéd on it

in- the account.-But this right to have thie’restitution shall be strictly subject to-

the condition- that the UCC shall restore-its undertaking-dated November 27,

. 1986 which-was recorded 6n November 30, 1986 by District Court at Bhopal

and‘on the strength of which the Court Vacated the order of injunction earlier
granted against the-UCC. Plrsuarit to the orders reoordmg thie settlement, the
said order:dated November 30, 1986 of the District Court was set aside. by the

Supreme Court. If the Settlement goes, the order:dated Novemiber 30;°1986 of-

the ‘District’ Court will automatically stand* restored and thé UCC would be
required to comply with that order’to keep and taintain uneéncumbered assets
of the.value of US 3 billion dollars;during the pendency of the.suit. The right of

the,UCC to.obtain the refund of and repatriate-the funds shall be subject to the

performance and effectuatmn of its obligations under the said order of Novem-
ber 30, 1986 of the District Court at Bhopal. Till then the, funds shall remain

within the jurisdiction of the Supreme Court and shall not be amenable to.any

other legal process.  (Paras 154 and 155)

Const:tntmn of India — Artlcles 136, 137 & 142 — Industnal gas leak dis-
aster <. Settlement of clainis recorded by Supreme Court — Review of — Pre-

settlement opportumty of héaring not afforded to victims'— Though there was -
non-compliance with principles of natural Justlce but the’ settlement was not*
vitiated on that groiind’ alone as the victims had opportunity in review proceéd- -
ings’ - Court would not refuse to afford such’ opportunity in the review

proceedmgs on' ng:d technical ground’ that the concliided ‘$éttlement could not

be’treated as provisional in the review’—- Where' matter -involves‘moral and ’
hnmamtanan cdnsunn..raticsma.2 pmcedural techmcalitles ‘should yield to

Bhopal Gas Leak Disaster (Pmcesmng of C]aims) Act] 1985, Section 4

Admmlstrative Law — Natural Justnce — Audi alteram partem — Non-
comphance mth the rule of — Effect — Void or vmdable — That prejudlce is

- caused i§ to, “be”’ assumed and not’ separatel_v shown — But fatal effect is. not:

mevitable — It should be wewed in circumstaniial ﬂex:lblllty

P
U
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" ering, the scope;:a .and content of {he, obhgauops‘to

that tﬁe éi“fected ‘pefsons may avail themselves of an opportumt_y

"%t . UNION CARBIDE CORPN.v. UNION OF INDIA

Heldis i o tes bi chomnadl bomst a0 ol asiar i
Per ma}omy (Ranganaﬂwam, CJ and Ahmad:, A

..........

Omxssmn 10 comply ‘with the reqmrements of 1he ruﬁe of auc
parfem, as a general tule, vmatcs a dectsmﬂ Wherc thcre is viol
]ustloe no résultant or mdepandent prcjndlcc negd pe sho“?g' 1S the de.ma _Qf
natura“l ]usnce lS in jtself, sufficient pre]udrce and, it 10 say. ihat ®
even with observance of natural Jusnce the same. conclusmn would have been -
reached. The Gitizen “is enmled fo be under the Rule: of qu and ot tthule

- of. Dlscretnon” and “to remn thc mamtexia ce 'f constltuuonal nght of ,;udwxal -

dlscrenon is to shift. the foundatwns of frcsdon? from t‘he rock tp the sand”. But ..
the. ‘effects and consequcnces “of. non-compfqnce may . alter iwuh sntu'anonall:.,
variations ‘and particularities, illustrating. a “ﬂem_ble ‘usé Of dlscreuonary‘j
medi to‘meet novgl legal: snltuatlons” {Natural Justice should not dcgenera;c

F1d

P 're hO ‘ld;‘bc a cnr(:umstantna},,

ﬂexnb:]ilty Y0 4 ] S
W‘:.s*emnv Bomeman, 1971 A029? (-196, gAnEB._z ,relied.
N,qrt nal Textile, Workers:, Umon V. PR. Rama{crwhnam (1983) 1 F
: (L*&s) 72 1983 SCC (Tax) 2 Instibise of Chirteréd Accountanis’ of Tmﬁa VLK

Ratna, (1986)'4 SCC 537: (19 61 ATC714; K1. shephar&—v Union of India, (1987)4
LSCC481: 1987:SCC (L.&S) 438, RiB: 'Shreefam {Duibga Prasad viSetilement Conimis- i
“sion, (1989) 1 scoszs 1989 SCC\(Tax) 124; H.L: Trehan'v: Unior of Iridin (1989)1:%1
1 SCC: 7164: 1989 .SCC (L&S).i246:1(1989) 04ATC. 650; Leary. v National:nion: of
., Vehicle Builders, 1974,Ch 34; Calviny, Carr, ] 1980 AC 574: (1979 d) 9)2 Al ER: 4{40%@
Tl5yd v. McMahor, 1987 AC 625; (1987) ; 1AIE R 111 , Teferred o o s SaeeTin:

Prof ‘Wade: AdnunmraaveLaw“mferred o : W

“Ini: Sahit case’ theéiSupieme:Court not only held that there was no com-

‘ pl;ance with the principles of natural;justice:] .but also.held: that-thc result of the -

non-compliance:should not t be a;mechanical mvahdanqn The Court ,suggested
curatn(es The Cqurtwas not pnly sntmg ;n Judlcxal revlew of chgls)anon' but
was acgurt of oonstructtqn aﬁso! for, Jt is upon propcr constnlxcgop of the pmw-
snons, questions, of wnsntutlonahty come 10 be decided. The {J?urt was. cqns d_-‘_l,,

Section 4 of the Act ft cannot b'b sald o hav > gone. beyond thc galc of
enquxry when Jt cons;dered the funher quesnon as ;ghe 3gllffercng ways zi"x
which thar'obligation Could be .complied,with OF- s‘atqls'ﬁt;,g.;me Court expressly .,

' ooglphanee wnh the. pbl;gatmn ;1o .issue, nouqes dld not, by .
in the, cxrcumstanoes of thc case itia eg e lemem qnd
oﬁbemg heard
in the course of the Teview petitions. Tt Js not pro,pcr 10 Jsolate and renderayart
the two implications and hold the su ggested curative a$ a mete obiter. il

(Paras 162 and 166)

Charan Lal Sahu v. Union of India, (1990) 1 SCC613, cons:dered and explamed
’The whole isste, shorn of legal Subtleties, is a moral and ‘Hu‘lﬂamtﬁnan
one, It is‘of utmost importance that in-an éndeavour-of's ‘SuCh gréat ‘magmtﬁde”
where the Court isitrusted with the, mbra"l responsib?llty of Ensuhn ]usu 1
these tens of thousand mndoent victims, ‘the’issues of h‘uméﬁ‘ uffemi {g'dd r‘:o’r‘
become Obsciirein procedural ‘thickets. ’It fis &Ti’ﬁcuit to acocpt 1hié comen‘tmn L

s RS REERTERE A B A {200 LS ile L
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that the Court could either review the orders dated February 14 and 15, 1989 if:
legal grounds for such review under law-were strictly made.out or dismiss the
review petitions if petitioners fail to make out a case in accordance with the
accepted” principles regulating the review jurisdiction; but the court could not
adopt an, intermediate course by treating the settlement as a proposed or
provisional settlement and seek now to-do what the Union of India was

expected to do before the settlement was reached. In asituation of this nature-

and magnitude, the review proceedmg should not be strict, orthodox and con-

ventidnal but one whose scope would accommodate the great needs of justice.
That apart, the individual petmoners‘and the petmoner-orgamsanons ‘which -

have sought review ‘cannot be held to’ represent and exhaust the interest of all

thé Victims: When an’ order affects a pErson not a party to the proceedmgs, the'
remedy of an’ affec:ed person and the Jpowers of the Court to grant it are well
settled. The nature of the, _present review proceedmgs is indeed sui generis. Its
scope is pre-set by the terms of the order dated. May 4, 1989 as well as what are.

further nécessarily’ xmphcn in Sahu. The scope ¢ of the rewew in the presént case
Is to ensure Ihat no mxsearnage of )usnce occurs in a’ matter of -such- great
momient. Thls 1s, perhaps, the 1ast opportunity to verify doubts and to" undo
m]usnce, if any, which may haye oecurred, The fate and fortunes of tens,of
thousands of persons.depend on.the effecnveness and fairness of.these proceed-
ings:The legal-and. procedural-technicalities should yield to the paramount con-
siderations’ of justice and.fairness.- The considerations:go beyond legalism and
are largely Humanitafian; It'is of utm}osr 1mp0rtance that*great ISSues of human
suffenng are not subordinated to legal techmcalltles

i,

L1 0 el eaitedy " (Paras 170471, 172, 174 and'iTS)

S}uvdeo Smgh V. Srate ofPun;ab AIR 1963 SC 1909; relied or:‘ e

o Constltutmn of Indla - Artlcles 136 137 & 142 i Industnal gas Ieak dis-'
aster — Sults clan‘hmg compensat:on to vuétxms S Settlement of” cfmms'__
recorded by’ Supreme Court' — Review petition questlonmg the settlement on;'
gmund of’ madeqﬁacy‘ of the Settlement fund pfud by the torti'easor company s

Held, settlement qannot ‘be'set asidé ‘on the ground of msuﬂ" clency of settle—

ment fund — Just eomgﬁensatwn ‘in stich’ mass tort aetmns is to" arrive at an"_
approx]mate compensatmn fo the loss suﬂ'ered by a mugh and ready process""

when® liability of the’ tortfeasor has not fi rmly been establ:shed’ by going into

complex questions mvolved in’ such’ act:ons — In the evént the fund' to be -

g

insuffi cnent’ in future, Government of Indla as a welfare State should make

good “the det‘icnency (Ahmadi, J. d:ssentmg) — BhOpal Gas Leak D:saster

(Processmg of Clalms) Act, 1985, S‘eehons 3 and Badtial s )
Held s pns
Per ma}anty I § e : :
r A, hestowmg a second thought whether the sett]ement is JUS[ fa:r anq ade-

quate, the, Court should not proceed on the premise that the lxablllty of. the
UCC has been; ﬁrm!y establxshed _The suit involves complex quesuons as.to the

basis. QLUCC,'S liabjlity. and, assessment of. the quantum of compensation.in a -
ma,ss l,qrt aeuon One. of, the. areas of controversy. is as to the. -admissibility of

¢ O

smemlf' ic and statistical data in the quantification of damages without resort to :
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the evidence as to injuries in individual cases..Even t0'the extent a'settlement
goes; the idea of its fairness and adequacy necessarily be related:to the mag-
nitude of the problcm and the question of its reasonableness must bc,assessed
puttmg many considerations into the scales JIt-may be hazardous to behttle the
advantages of the settlement in a matter of such comple;uty Every effort should
‘be made to protect the victims from the prospects of a protracted, -exhausting
and uncertain litigation - ' = DA .(Para 188)
Srerlzng v. Velsicol Chemical Corp., 855 K. 2d 1188 (1988), Florence B.;Bigelow ¥.:RKO
. Radjo Pictures Inc., 327 US 251 (1946): 90 L Ed 652; Story Parchment Company v.
* Paterson Parchmenr Paper Co., 282 US 555: 75 L Ed 544; Tatlor v. Bradley, 4 Abb
App Dec 363: 100 Am D30415 Frederick. Thomas. ngslcy Ve .S‘ecrezary;of State for
India, AIR 1923 Cal 49: 72 IC 2’}'0 36 CLI 271, referred to., .-
Kurt Nuttmg Law and Phxlosophy, Vol, 9, No 2, May 1990 — “Scwutlﬁc and Legal
Standards of Statisncal Evidence in 'I‘ox;c Tort and Dlscrlmmanon SLIll” rcferred 10 .

“In many tort actions the world over spcedy aclj udlcanons and cxpedltlous
reliefs are not easily accomplished and many of them. have‘ended in settlements.
In the context of the problems presented by the issues of liability in cases.of
certain corporatc torts beyond the. corporatc_vell therc is an impressive body of
academic. opinion amongst thé schoolmen that the very theoues of limited cor-
porate liability which mltlally served as, mccnlwcs for, commex;aal nsk—takmg
needs re-thmkmg in certain areas of tortlous llablluy of corporations. Some
scholars have advocated abolmon of Ilrmted hablmy for “knowable tort,nsks”
This, of course, has t'ne limitation. of one more shade of an academwtan,s_pol_nt
of view for radical changes in law. * =~ - . .. (Para194)

An Econom:c Analysis of Limited Liability in Corporation Law 30 U Toronto LI 117
(1980); The Place of Enterprise Liability ir. the Conirol of Corporate, Can'du-':tf 91 Yale

. LJ 1 (1980); Should Shareholders be Personally Liable fqr the Torts of their Cprpora-
tions, 76 Yale 1.3 1190 (1967), referred 1 1 sl ivs: !

While it. ‘may not be wise or.proper o ,tlepnve the victims' of Ihe beneﬁt of
the settlement, it is, however, necessary, to ensure:that-inthe event:of the settle-
ment fund being found inadequate 10 .meet-the compensation-determined :in
respect of .all the present. claimants,sthose persons who may have. their-claims
determined after the.fund is:exhausted are not left. 1o fend for themselves: But,
such, a contingency, may. not arise. having Tegard. 10 the sizeiof the settiement
fund. Ifitshould arise, the reasonable-way.to protect the.interests of the victims
is 1o hold that the-Union of India, as a welfare State and in:the circumstances:in
Wthh the, sculement was made, should-not be found. ,wantmg in. makmg good
the deficiency, .if-any. Itds:held and declared accordingly. «., - ~{Para 198)

Ttie factum of the settlement was not disputed. Iridéetij*‘Umon of India did
not initiate any substantive proceedings of its own to.assail the.agreement-or
the consensual element constituting the substratum of the order.of the Court.

‘The legal contentions as to the validity of the. settlemem were.penmtted to be

raised inasmuch as that an ogrder made-on consent would be at no. hlgher foot—
ing and could'bé assailed on-the grounds on which an agreement could be. But,
as stated earller, the factum of the consensual nature of the. ;ransacuon and its
existence as a fact was not disputed. ‘Those legal contentions .as to the validity
have now failed. The resu]us that the agreement subsmls . (Para 199)
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Per. Ranganarh Misra, C.J.. (concurring) .-

~ There has beennio final adjudrcatron ina mass tort action anywhere There
are cases such an alternaté procedure has’been adopted over the years 'on
account of the fact that trial in a case of this type would be protracted and may
not yield any’social benefit. Assessment of’ oompensanon’ in cases of this type
has generally been by a rough and ready process:'In fact, every assessment of
compénsatron to some extent is by such process and the concept of ]ust com—
-pensatton 1s\an attempt to appronmate compensanon to the: loss suffered

T

BN s e e R (}E’ara 10)
If the ltugatlon was to; go: on‘ ments m‘ me Bhopal* court the relref would
‘have been available to the ‘victims at—the earhest around'2010 In the event the
ELSE Cdurfs would’ ﬁave beén' ot‘ the wew that strrct itablhty was forelgn_ qi_ the
Ameérican’ ]unsprudence and oontrary to U, S. pubhc poltcy, the geeree p*ould
not have'been executed i the United States ‘and apart frOm the Indian assets of
- UCIE; there ‘would-have’ been no scope t‘ol‘ satlsfacnon of thie decree Wwhen
! _dhaImg with'this case”the Supreme Eouirt ‘s always ‘taken” é“’pragmanc
approdc'h Under’the constttuttona‘l dtsdt Tn;te determmatton '8F disp" has
been Ieft'to: the’ lherarchtcal system of courts and the Supreme Court at.its apex
has~ the' Inghestt Soncern‘to; ertsure"th__at Rule of Law orks: éffectnver and jhe

. cdiise of “tistme mn notw sufferSf o' haveadecree' er stru Im fora uarter
is¢.or) 3Y : ggli qQ

of century Wit tHe apprehensmn that the decree i ay ‘be ulnmately found not

- to ‘B lekecutable: would ‘certainly fot’ have ’Ueen a srtuatton ‘which 'the C’ourt
:-m\tldWUntcmnw o s e ‘(Paras 174nd 18)
" Mt j;az eomat Ra??amv Vard}uchrmd, (1980) 4scc 16 crgst) 1561{ 97,,}980
:'ﬁr A
(Ch ) 933, ‘Feliedon e
9, Disbdior of Public' Prosecutors, ('1961)2Au ER 446, efened,m sl
Dllver Wendell Holmes: The Common Law (1881, referred 6. = '.* S
;:Thel Act! provIdes for ‘a:Fund :intoiwhich -the decretalt sum has* to be
c redtted “The: statutes: cohtemplates' offa-proceduret for” quanttf" t’:zitton “of
- individualsefititlément: of* compénsation: and:-as “and" ‘When compensatrort
- becomes:payablé itsis to:be’met out of the!Fund: The:fact that the Uniofi of
- India has‘taken over the right  to sue ombeha!ftof ailithie victims indiéates that if
- theretissa-shortfalk:in: the Furd perhaps/it would be the:liability 6fUnionvof
- India:to:méet: the:sameir'Somesof: the observations of thé' vires BencH suppori’
this:view: Thegenuine claimants thus'haveno‘légitimatei grievance’to make ‘as

longgas*compensanomstatutoniyf-quanttfiedlas availabl€ to- tﬁem* because the )

sotirce:from which the: compensatton comés mto the Fuhd'i§ not of‘srgmf‘ icant
- ‘relevanceito theClaimant, i i erstis s o Bin ol ag adt o ~i(Bara 11)
- PerAhmadyUfr(dzssehnng} Featy w1 n s:.lLJ aevie BRRTF e Ry st 0

~7% sy S

"Acctmlmg’fo‘tﬁe‘ mterpretattotgPu b ot

i s
sco e OE’ Sectl’ons ‘3 And 4.of tie’ Act re-decxsronal hearm ‘ouight o, have
P pPr 8, 0ught 10

: f {045 s6 é“tf in ot ite 'ttze'sét't 'emetit‘as' ) he
k, ma;onty tﬁe*lapse 'eo’uIdee‘ Cu‘red by a post' ?dee‘lsi‘Onai ‘Hearing, The § scope of the
. Teview petitionscaniot Be Any, different at the post-decisional stage also. Even
oAl that stage the 'Coutt'can eithy apﬁrove of the settleme Prove ,

A But xt ‘cannot, w1thout thé ’conSEnt of’ the coneernéd party,"xmpose any ne\ar or
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-additional financial obhgatmns qon-it:At. the jpost: -decisional’ stage it:mustibe

satisfied thatthe-victimsare sriformed-of or are-aliveito the ‘processTof hearing,

- individually ‘or through préss :Teports,-and: if-it‘isvso patisfied iticanrapplyits

‘mind:to the fairness and reaSDnableness af the, settlement and eitlief endorse it
-Or refuse 10 do 80. The Court has to'Teacha  definite ebnclusmnbnfthegu&ﬁon
.whether the-compensation’ “fixed ‘urider fhe- agreement isiadequate- or otherwise

:and baéed thereon decide whether or not to-convert: qtnto adecreéiiBu‘t ona

mere ; poss:bmty of there:being 2 shortfall, a possibility not: supported by.any
realistic appraisal 'of the fnaterial on record but on a-mere; apprehension;. quia
timet, it,would not. be proper 10 saddle, the Union . of Indja v.;uh the liability 10
make good the shortfall by unposmg arn - adt’htlonal term in’ the settlcment

swithout its consent, ili‘exercise of power ] unqer Axnc‘le “152 ‘of the Constgtunon
qr any statute or, on the pretmse ‘of its. duty as a we‘lfare State The rmon”ﬁf
Indla has ’not been found to be 4 tortfeasor. anq 50 ifs: habﬂuy as a tortt‘easor
‘would’have 0 be gone i intoind separi‘sie eeding 2 ‘and not jin the. ,pregem peti-
“tions In case the't ‘Couit’s corclusion was | tha he settlement tungi is gngdqq}laj
me ‘only Iogleal thmg on ifhe’ pém of'the cort  worlld.b ‘thes s"e't'tlemem

edic
and‘leave’ ‘the pafues o wofk En‘ft' ; ’fresh Settfement L 01 go to tngl m‘”the pendmg
sult '11 i 1mpenmssﬂ:le in law to zmpose ; thie burden of makmg good lppLsI ort-
\fall"dn thie Union of Imha and thereby s saddle the Indian fax paye fort

feasor’s halgﬂlty,qf at«all «‘; L

g & r :
53 Bhopal Gas Leak Blsaster (Proeessmg of Claims) Act, 1985.

— Bhopal Gas Leak Disaster. (Reg:stranon and J?rocessmg .of Claims) §ch_e_me,_
1985 — Paras 4 &5 — On’ mere poss: nllty ‘that med:cpl docun; t:on and
‘citegorisation were ‘fauilty and highres'of ‘Various Kirids of mjurféﬁf "‘d‘dnsa])le-
‘mént indicated were undependible; held; “the 'semement of élaiifis récorded ‘by
‘Supreme: .Court.cannot be sef aside’s 240 facts jheltl,-pa’t'tuzulm' carehdsigone
into:the:prescription of the =med:cal'ﬂoeumentaimn tests*and the“:formulatwn'nf

the results for; purposes o{ ,evalpatlogl and: categor:satlon £t big 5 13 ;yp.-g il
e s - o nit S iR S T q"' 'v;‘«.r(Pal'.'a? f179;t03.86 197)

UFT =t .',J_ : Rl R T el L

*Constntutmn ofzIndia )--;Ar.tleles 136, *137.4&‘142 —Bhopal:gas jeak idis-
aster —_ Settlement recorded by Supreme § Courti— .Questmned relyingon. prin-
enple of strict liability laid flown dn;M.C. Mehta;decision = Size,of the award
should be proportmnql tQ the aconom:c supenonty “of fhe | offender. — On facts
held, Mehta pnnclple ina phca’ble — Bhopal Gag Leak Disaster (Processmg p-of

‘Claimé) ‘Act, 1985, Sections 3, 4, 9 — ’I‘ort Laiw‘i—- Bhopai Ggs }..gak Dzsaster
(Processing of Claims) Act 1985 Séctlohs 3anhzl O g4 Jauii O3 Sl

'.J;

He]d SRt & “n' _ 5 : L
Perma)‘omy e L .
"” Y AT J J:;!s 1

The, sememem was arnvad at and 1s_ lcft un,dlstgrbed aOIl an verall view.

i B LT

The settlement caninot be assallea as violative of Mehta prmmpfe which ;mght
have afisen ‘for consnderanon in ‘a strict: adj lcatu:m In “the mattcr of
determination of - ‘compensation also under - the’ Bhopal’ “Gas Leak ‘Disaster
(Processing of Claims):Act; 1985, -and the scheme framed theéreunder;’ there is
no scope for applying the Mehta *pmnmple inasmuch.as the tortfeasor, in terms

of the settiement — for all. practical purposes -—,stands nonona)!y substituted

=




