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should;* both-on humanitarian: considerations and in fulfilment of the

offer made before the Bhopal court, be borne by thé UCC and UGIL.
We are conscious that-it is not part of the function of this:Court to re-
shape the.settlement or restructure its:terms. This aspect of the further
liability is also not a matter on:which the-UCC and the UCIL had“an
Opportunity: to express their views, However, from the tenor of the writ-
ten submissions made before the District Court at Bhopal in response to
the proposal of the Court for.“reconciliatory. substantial.interim relief”
to the gas victims, both the UCC and UCIL. had- offered to fund and
provide .a hospital-for the gas- victims. The UCC: had recalled: that in
January: 1986, it had offered “to fund the:construction of-hospital for the
‘treatment of gas victims the amount;being contributed by the UCC. and
the UCIL. in.equal proportions”: Shri:Nariman had also referred to this
offer during the submissions-in the context:of the bona fides of the UCC
in that behalf: It is,.no doubt, true that the offer was made in a different
context and: before an overall settlement. But that should not detract the
UCC.and the UCIL from. fulfilling:these obligations; as, -indeed, the
moral sensibilities to therimmense:need. for relief in:all forms-and ways
should make both the UCC and: UCIL fortheaming in this behalf. Such a
hospital:should. be: a fully . equipped ' hospital. with . provision - for
- maintenance for a period of eight years. which in:our estimate. might
together involve the. financial.outlay, of around. Rs-50.crores: We-hope
and trust.that: UCC and UCIL will not be found wanting.in this behalf, ,
i~ 205, Then.comes the.question which"we -posed at the.end of
paragraph: 135:-This concerns the exposed members. of the populace of
Bhopal who were put at risk and who though presently asymptomatic and
filed no claim -for' compensation’ might become symptomatic in future.
How. should::cases of yet-unborn children. of .mothers exposed to MIC

toxicity wheresthe children are found to have or develop.congenital -

defects bé taken care of? . . : . Ry RO S R
- ' 206, The question is‘as to who-would provide compensation for such
ca's_és?f—‘ P T s O e SO i Logeren I ' iy = Ty £l o

307, We are of fie View tha s cofitifigencies Shall bé takén care
of by obtaining an ‘appropridte medical group insuraice cover frofn the
Géneral Iisuranceé Cotporation of India or the Lif¢ Insurancé Corpora-
tion ‘of ‘Iidid for compeiisation'to’ this coritingent class of possible
prospective victims. There shall bé no individual-upper monetary limit
for the insurance liability." The period-of insufance ‘cover should bé a
period of eight years in the future. The number of persons to be covered
by’ this Group Insurance Scheme should'be about and not less than one
lakh of persons: Having régard-to'thépopulation of the seriously affected
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wards of Bhopal city at the time of .the disaster and having regard.to the:
addition to the population by the subsequent births: extrapolated on the.
_ basis of national average of birth rates over the:past.years and the future.
period of survgillance, this figure broadly accords:with the percentage.of
(sic the) population of the affected wards bears to:the number-of persons-
found to be affected by medical categorisation. This insurance:coverwill.
virtually serve. to. render the settiement an open ended one so far.as the
ontingent class of future victims, both existing;and after-borp are cop-.
cerned. The possible claimants fall into two categories: those who were
in existence at the time of exposure; and those who were. yet upboin and

whose congenital defects. are traceable to MIC toxicity inherited, or
derived congenitally. , . . .. s bt N . gy

- :208. Insofar as the-second class of cases is.concerned, some aspects
have been dealt with in the report of the Law Commission in dJpited”
Kingdom on Injuries to Unborn Children. The Commission, referring to
: the..th‘?“@:d-s?i’.‘-g%!ﬁw’.sai@? <t e e L Gp v ge o

- 7. Claims for .da.magéi_:iof pre-natal injuries have been made.in
" many other jurisdictions but there is no English.or Scottish authority
as.to whether a claim would lie and, if it did,, what rulessand limita-,

. tions should govern it. In .our working paper we did not attempt to.
 forecast how such a claim would be decided if it came before,a court,
in this country, althotgh we did add, as.an ‘appendix to the paper, a_
briet sesolint of some of the decisions Of coutts n other Jurikdic-

R o) [ : 4
: TR e el S TRl L Ry T e S o e
8. It is, however, important from our, point of view to. express
our opinion (reinforced by out general consultation ‘and supported
“by the repdrt ‘of ‘the”Scottish Law ‘Comimission) ‘that it “is* highly
~ probabléthat the commion law would; in appropriate circumstances;
' .provide a.remedy for a' plaintiff. suffering from:a pre-natal-injury
caused by another’s fault. Itis important.to makeour@epinion:onhis -
point clear, because, on consultation;:it has. bécome apparent:that .
. many people think that we were, in our.working paper, Propasing

the creation of, new liabilities, whereas it is probable.that Jiability

.. . under the common law already €XIStS «e” . .p  uqi b s R

Thereafter in United Kingdom, the Congenital- Disabilities: (Civil

Liability) Act; 1976,:was brought forth. Section 1(1) ofithat:Actsays: =i

“1.41) If a child is born disabled as the-result ‘of such’an.occur-

rence before its birth as is fentioned in sub-section (2) below;and a

person (other than the child’s own mother) is under.this section ans-

werable to the child dn respect of the occurrence, -the child’s dis-

~ abilities are to be regarded .as damage resulting from the wrongful

.a;i_t1 éjf that person and actionable accordingly..at ;-_.thqﬁ.-‘?ii'_‘of: the
s e Lionaple. accord; .
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It is not necessary for the present purpose to go into other features of
that legislation and the state of corresponding law in India. Our present
question-is as to how and who would provide compensation to the two

classes-of cases referred-to by us earlier. We hold that these two classes -

of cases are compensatable if the claimants are able to prove m]ury in the
course of the next elght years from now. &

~ 209 The premia for the insurance shall be pald by the Union of
India out of the settlement fund. The eli glblc claimants shall be entitled
to bé paid by the insurer cempensatlon on such pnn(:lples and ‘upon
establishmént of the nature of the gas related toxic morbidity by such
medical standards ‘as are applicable to the other-claimants under the
Bhopal Gas Leak Disaster (Processing of Claims) Act, 1985, and the
Scheirie framed thereunder. The individual claimants shall be entitled to
have their claims-adjudicated under the statutory scheme..

“210.-W& fiist, however, observe that there is need for EXPEdIEIOUS-

adjudlcatlon and disposal of the claims. Even the available funds would

_ not admit of utilisdtion‘unless the claims are adjudicated upon and the

quantum of: compéﬁsatlon determined. ‘We direct both:the Union of
Indi# and’ thc Sfate Government to take exped1t10us steps and set up
adequate machmery for adJudlcatlon of claims and determination of the
compenSahon Thé appomtrnent of the’ Clalm Commxssnoncrs shall be
cornpleted expedltmusly and, the, adjudxcatlvc process must commence

‘within four ‘months from today ‘In the first instance, there shall at least

be 40 Claim Commissioners with necessary secretarial : ass:stance to start
tﬁe adJydICatlorf of the clalms ‘under the Scheme.

o If In thc mal:tcr of dlsbursement of the. amounts so adjudmated
an dg:tel;mmcd it w:ll be proper: for the authorities -administering the

_funds to: ensure. that- the compensation amounts, wherever the benefi-

ciaties:are: ﬂil;fefatc and: are susceptible to! explmtanon, até properly
invésted forithe benefit of the. beneficiaries so that while- they receive the
incotné;:theréfrom they do not, e\wng ‘to- their llllteracy ‘andtignorénce,
deprivéithemselves of what ritay tirh out 'to' be the sole: source of” their
living and sustenance for the: future.” We may tsefully réfer-to the

guidelines’ laid: downsinthe “case:of Muljibhat Ajarambhai Harijan: v.
United India:Insurance €o. Lt We! approve and endotse the guidéliies -

formulated; by :the, Gujarat, High.;Court. . Those guidelines, with
appropriate- modifications; could useﬁu!ly be adopted Wc may bneﬂy
recapltu]atc those goidelines: .0« . 5

i iy ij The - Claims Commlssmner should in thc case’ of minors,

e «mvanably order the amount of’ compensatlon awarded’to thé minor
! to-bé ivested: inilohg! tErit fixed deposits-at ast' til the date of the

78 '(1982) 1 Guj LR 756
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_ .minor attaining majority., The expenses.incurred by the-guardian or
next friend may, however, be allowed to be-withdrawn; @ . i1

a: ..+ (ii)In the: case of illiterate claimants :also theClaims Com-

: missioner should follow the procedure set: out in:(i)-above; but if

.. lump sum payment is required, for effecting purchases of:any mov-

. able oriimmovable property.such as, agricultyral implements, assets

utilisable to earn a living, the Commissioner .may. consider such a

b request after making sure that the amount is actually,spent for the
# - ; purpose a.r}d, the _de_m_and 1s not a ruse to withdraw mpngx; 3 :

- (iif) In the case of semi-literate persons the, Commissioner
_.should ordinarily resort to the procedure’set outin (i) above,unless

he is satisfied, that.the whole.or part of the,amount is zequired for .

r for purchasing some property for

¢ . expanding any existing business
" earning a Jivelihood. ~* "o TS EE oY
. _,‘-_:;[:-'_\__ - O T B T '.__{ L et vy, =i 3. a}:j{l_-:-'..'-‘".fr o
~ (iv) In the case of widows the. Claims Commissioner should
P srid 2 : o e T e, S L SRR MOl A
invatiably follow the procedure'set out i () dbove; .. .

b3

T e ol R RO O A B e S T S e P et TR R R st e d
- (v).In personal injury cases if further freatment.jis, pecessary

d " withdrawal of.such amount as may, be. pecessary. for incytring the

expenses for such treatment may be permitted; . -
“(vi) Tn'all cases in which investmientn long teim fixed deposits
is made-it should be on condition that the Bank will not permit any
loan'or advance on the fixed deposit and ’i‘:fxtéfég'@;{:‘it}i the’ ampunt
o.  ihvested is paid fnonthly titectly to the Claimant of his'guardian, as
the case’maybe. 2 : 8 ‘ Nl iRt -\ ‘3 r?l'..-'.:«:icf'.;:.i‘
© -7 1t ghould'be stipulated that the FDR shall carty a nbte on the -
 ‘face of the document that no loan‘or ddvahce will be allowell on the
: "+ sécutity.of the'said document without Express permission. S
; gn i shadsssi it o e e iy
s . (vii)In all cases liberty. to, apply for, withdrawal in case, of an
emergency should be available 10 the claimants.,; ;o r. ushhi .-

212. Government might also:consider such.invesiments being hand-
led by: promulgating an appropriate.scheme: wader; the: Unit Trust of .
India Act so as to.afford:to 'thc_beneﬁc'iariias.-,npt-@n;_lyi-adgqu,agg_-—rqtums
- but.also. appropriate .capital .appreciation to, neutralise. the ¢effect of

b

denudation byinflation. . . . . " .oant e b omadediee 05 BT
.. 213.Point [J] is giispr_:'s’éd of in terms ©f 1h¢=fi:i;legéing directions.

214. We might now sum up the ¢onclusiotis ‘féached, thie firidings

h recorded anddirections-issued on the various'conténtions:: i
M (@) The contention that the apex Court had 1o jurisdiction to
‘withdraw to itself the original suits pending in ‘the District gou‘rt at
‘Bhopal and dispose of the same in geris of the settiement and the
: further contention that, similarly, the Coiirt ‘had no jurisdiction to

i withdraw the criminal proceedings are rejected.

i
.
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It is: held that under- Article "142(1) of the Constitution, the
Court had the necessary.jurisdiction and power to do'sox -
* - - -Accordingly, contentions (A). and (B) are held and answered
" - againstthe petitioners. - . © " :
" (#iy The contention that | the ‘settlement” is' void for non-
‘compliance with the requirements of Order XXIIT Rule 3:B, CPC is
rejected. Contention (C) is held and*answered against' the
“petitioners. ' < ¢ i A LIRS St T -
| (iii) The conterition that the Court had no jurisdiction to quash
~ the criminal proceedings in exercise of power under Article 142(1) is
-~ rejected: But, in the particular facts‘and circumstances, it is held that
' the quashing of the crithinal proceedings was:not justified: - -

- *'The ‘criminial ‘proceedings 'ﬁff’f,""éiécaiﬁing'iy,;'.idii'é(’:t'f\':'ﬁ:'fd_ be
. proceeded with. Contention (D) is answered accordingly. =

(1v) The ordess dated February 14/15, 1989 insofar as they seek

to prohibit future criminal proceedings are held not to amount to a

* . ‘conférment “of ‘crithinal immunity; but ‘are held to bé ‘merely con-
* sequeéntial to the quashing of the criminal proceedings: Sk

Now that the quashing is reviewed, this part of the order is also

et side; Cntention (Eyis answered accordingly: -

: YNk L o A o 0 S RIS s G T sl s L - S
- gy @) The contention (E) that the, setflerient and; the, orders of
.. the.Court; thereon, are yoid, as- opposed. to- public policy and as
amounting to-a stifling of criminal proceedings is rejected.
s 51 <(¥) Having regard to the scheme of the Bhopal Gas Leak Dis-
- aster (Pracessing of Claims) Act, 1985, the incidents and jmperatives
"of the American progedure’ of “Fairnéss Hearifg is ot strictly
_.attracted to the Court’s sanctioning of a settlement. Likewise, the
' ﬁbs"é’ﬁde"’,ﬁf'-zi!?’féltjpeﬁé%’_ ‘claiise’ does’ not; ipso’ facto) vitiate the
settlement. Contentiorn'(6) IS'Teected! 78 5 BBy

(P | 4t OIS REId Pl iHeiton; that if the séfilement i set asidé the

- 'UCC shiall b éntitled t6thé réstitiation of the US 426cmillion dollars
" broughtinby it pursuant.fo the orders of this Court.: ¢ .+ 3& 4 i -
= = i""‘.-"i":‘—"\ 'r';'- “-"]!‘.'-:.-!'I".'-‘.’ T i ".!'-!-- H el iz W g WEarsy Yeqdd

“ "Bt suth restitlition shallbe stibject 16 ike compliance with’and'
proof of satisfaction .of the terms of the order- dated:Noveniber 30:"
- 1986;made by the:Bliopal Ristriet Gourt. Contention (H) is rejected
squegﬂothpgo}ldl}po@le‘%&{}d et SIGE SR AT s N8R

- (viii) The:settlement.is not vitiated:for not affording the victims -
-« ,And.yictim groups an opportunity, of being heard. However, if the
1. gettlement. fund is found to be insufficient, the daficiency is to be

md%gwdlgthq Union'd Jndia.

it

s indicated jn paragraph 198,

i
]
i lcgqtgninlqng IlJSdISp?,S} Of‘a ulgl’ym R T R S S S Th
. . SR SR R e R T

-
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(ix) On point (J), the following findings are recorded and direc-

tions issued: At ataads gfoil i
a (a) For an expeditious disposal of the claims atime bound con-.
sideration and determination of. the claims are necessary.
Directions are issued as indicated in paragraphs 204 to 208.

(b) In the matter of administration and disbursement of the:

_ compensation amounts determined, the guidélines con-

B gl o ~ tained in. the judgment of the Gujarat High Court in Mul-
' * jibhai v. United India Insurance Co.™ are required-to be" .

Lot

taken into account and, wherever apposite, applied. Union
of India is also directed to examine whether an appropriate
_ scheme under the Unit Trust of India Act could be evolved
c -for the benefit of the Bhopal victims. dahay e Ay
(c) For a period of eight years facilities ‘for medical surveil-
lance of the population of the Bhopal exposed to MIC
should be provided by periodical medical check-up. For
‘ “this purpose a hospital with at least 500 beds strength, with
d : the best of equipment and facilities should be established.
. The facilities shall be provided free of cost to the victims at
least for a period of eight years from now. The State Gov-

ernment shall provide suitable land free of cost. -

C (d) In respect of the population of the affected wards, (exclud-
o.u & _ing those who have filed claims), Government of India
shall‘take out an appropriate medical group ihsurance
cover from the Life Insurance Corporation of India or the
General Insurance Corporation of India for compensation
to those who, though presently asymptomatic and filed no
claims for compensation, might become symptomatic ‘in
future and to those later-born children who might manifest -
' congenital or pre-natal MIC related afflictions. There shall

-

be no upper individual monetary limit for the insurance

liability. The period of insurance shall ‘be for'a period of

eight-years in future. The number of persons to be covered

g - by this group shall be about one lakh persons. The premia

_ shall be paid out of the settlement fund. & R

(¢) On humanitarian consideration and in fulfilment of the

offer made earlier, the UCC and UCIL should agree to

bear the financial burden for the establishment and equip-

h : ment of a hospital, and its operational expenses for a
period of eight years.

215. In the result, the review petitions are allowed in part and all the
contentions raised in the review-petitions and the IAs in the civil appeals

_ are disposed of in terms of the findings recorded against the respective
i
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contentions. In the light of the disposal of the review petitions, the ques-
tion raised in the writ petitions do not survive. The writ petzt:ons are dis-
missed accordingly without any order as. to. costs:.

AHMAD], J. (partly dissenting)— I have carefully gone through the

elaborate-judgment prepared by my learned brother Venkatachaliah, J.-

and I am by-and: large in agreement with his conclusions except on a
couple of aspects which-1will presentlyindicatey. :

* 217. The points which arise for determination on the . pleadings, doc-
uments and submissions made at the’ bar in the course of the hearing of
these petmons have beéen formulated 4t pomts (A) to (J) in paragraph 8
of my learned’ brother s ]udgment_ and the conclusions reached by him
have been summarised and set out,in the, pcnultlmate. paragraph of his
judgment at (i (') to (ix), w:th their sub-garagraphs I am in agreement with
the conclusions at (i (@) to (v::') which answer contentions (A)to (H). So fat
" as. conclusmu (vzu) pertammg conténtion’ (I) i§ concerned, I agree that
the seftlome,nt is_not vitiated for not affordmg the. victims or victim
groups au opportumty of being heard but I find it difficult to persuade
myself to the view that if the Settlement Fund is found to be insufficient
the ;shortfall must be;made: good ‘by the: Union. of India. For reasons
which I will presently state Iiam unable'to comprehend:how the Union of
India can be directed to suffer. the burden of:the shortfall, if any, without
ﬁndmg the Union of India liable in: damagcs on:any count. As regards

conclusion (ix) referable to contention. (¥), I-am in agreement with sub-_

paragraphs (a), (b):and @ thereof bt 30 far‘as. sub-paragraphs (c) and
(e) are:concerned I agree with thedirections therein: as: I.understand
them-té be: only recommendatoxy‘ m naturc and~'uot lmked with the
settlemerit s G

.....

.‘.J

vahql of Lhe Bhopal Gas Leak Djsaster (Proccssmg of CIaxms) Act,
1985 cremafter called ‘thc Act.) In that, case: although the question
referred to the, be;nch was.in. regard to. the constitutionalvalidity of the
said . enactment, ;. submissions: were: made: on the: questions whether the
lmpugued settlement.was liable: to be set aside ‘on:the ground that it was
in. flagrant violation of the principles of natural. justice, in that, the vic-
tims as well as, the: victim groups had no. opportumty to examine the
terms.of.the settlement and: express: their views: theréon..Mukharji, C.J.
who ‘spoke: for the: :majority (Ranganathan,.J..and myself expressing
separately) obsérved that on the materials availablé “the victims have not
been able o show:at all any.other point or material:which‘would go to
lmpeach ﬂle vahd1ty,of ithe settlement”. It was felt that though the settle-
ment WlthOlIt notice-to, the victims was not quite praper,; Justlcefhad in
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 fact been done to the victims but did not appear to have been done.
Taking the view that in entering. upon the séttlement regard should have
. been had to the views of the victims and for that purpose notices should
have been issued before arriving at the settlement, the majority held that
“post-decisional notice might be sufficient but in the facts and-circum-
stances of this case, no useful purpose would be served by giving a post-
decisional hearing having regard to the circuriistances mentioned in the
order of this Court dated May 4, 1989, and having régard to thé fact that
there are no further additional data and facts available with the victims
which can profitably and meaningfully be presented to controvert the
basis of the settlement and further having regard to the fact thatthe vic-
- tims had their say or on their behalf their.views have been agitated in'the
proceedings and will have: further opportunity in the pending review
proceedings”. It would, therefore, appear that the majority had applied
its mind fully to the terms of the settlement in the light of the data as well
as the facts and circumstances placed before it and was satisfied that the
settlement was a fair and reasonable one and a post-decisional hearing
would not be of much avail. Referring to the order of May 4, 1989 carry-
ing the Court’s assurance that it-will be only too glad to consider any
aspect, which may have been overlooked in considering the terms of .the
. settlement, Mukharji, C.J., opined that the further hearing which.the vic-

tims will receive at the time of the hearing of the review petitions will -

satisfy the requirement of the principles of natural justice. K.N. Singh, J.
- while agreeing with the view expressed by Mukharji, C.J. did not EXpress

any opinion on the question of inadequacy of the settlement. In the cir-.

cumstances it was held that there was no failure of justice necessitating
the setting-aside of the settlement as violative of fundamental rights.
After stating this the learned Chief Justice observed that while justice

had in fact been done, a feeling persisted in the minds of the victims that -

they did not have a full opportunity to ventilate their grievances in regard
to the settlement. In his view this deficiency would be adequately met in
the hearing on the review petitions (the present petitions). After taking
notice of the aforesaid view expressed by the learned Chief Justice,
Ranganathan, J. (myself concurring) observed as under: (SCC p. 728,
para 164) L : i
-~ “Though we are prima facie inclined to agree with him that
- there are good reasons why.the settlement should not be set aside
on the ground that the principles of natural justice have been vio-
lated, quite apart from the practical complications that may arise as
- a result of such an order, we would not express.any final opinion on
the validity of the settlement but would leave it open to be agitated,
to the extent permissible in law, in the review petition pending
before this Court.” '
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{t is, therefore, manifest from the:above that the Sahu® bench:was ‘prima
facie’ of the view that the settlement was not liable:to be set aside on the
ground that the principles of natural. justice had. been violated. Muk-
harji, C.J. went on-to say that-no useful purpose. would be served by a
post-decisional hearing and that the settlement was quite reasonable and
fair. Of course K.N. Singh,-J. did .not express, any: opmlon. on the
madequacy of the settlement amount but-he was otherwise in‘agreement
with the view. expressed by Mukharji, C.J. on all.the ather points. The
view. of Rapganathan, J. and myself is evident from the: passage. extracted
above_ : ity ¢ G 2 .
219. .Thls case: has gone through‘scveral twists. and tums One of the
world’s:-worst disastér occurred on:the: mght between:December 2 and 3,
1984.cheking several to death-and injuring theusands of rcsxden'ts-lmng
nearabouts: the: industrial plant of UEIL. Litigation-was initiated on
behalf of séme of the victims in the:U.S. District Court; Southern District
of: New: York presided over by Judge Keenan. After thie enactment of the
~ Act.on' March.29;1985, ‘the Union-of India also‘approached Judge

Keenan- with a complaint. Judge: Keenan -ultimately tenmnated the’

. proceedings before him.on-the ground of ‘forum non:conveniens’. There-
after-the Union:of India representing’the victimsifiled a suit for'damages

in:the; Bhopal District ‘Court' against the UCIL: as-well as‘the UCC in’
which, an: order for interim compensation:was made’ agaiist which- ani’
appeal:was filed-in the High €ourt. The matte¥ was brought:to this Court”

against the High Court order: It was during the hearing of the said'matter

- that a court: assisted : settlément was: struck- and- orders ‘were: ‘passed-

recording the same. on February:14/15, 1989". On May 4, 1989 this Court

gave:,its reasons. for the settlement” .Soon ‘a-hue and ety was raised’

agamst the settlement. by certain victims' and. victim- ‘groups.- In thc

meantime petitions were filed in this Court: chaliengmg the eonstitational”
validity of the Act-on diverse grounds. In‘the.course'of the héarirg of the
cases raising.the: questionof validity:of the Act submissions - wére~also
made regarding the validity.of ‘the: settlement.- The ‘hearing continued’
from March 8;°1989 to:May 3; 1989:and: thie same réceived wide publicas =9
tion in- the media: The:judgmenit in:the said’ case was proridunced on’
December 22, 1989 upholding the validity of the Act. In the meantiric’

petitions.were filed.under; Article 13%.of the Constitution.to review the
settlement. Several writ petitions under: Article 32 alsé came to be filed.
These;came up for hearing before: a:Constitution Bench presided over by
Mukharji, €.J. The hearing: continued: for more-than: two weeks: and:the

media cartied reports of’ the day-to-day ‘court" proceedlngs throughout |

the* country“ Unfortiinately, before the judgment couild be pronounced a
tragic ‘event ‘took place Mukharii, CJ. passed‘away necesmtatmg a

e

y

e T
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reheanng by a Constltutlon Bench pre81ded ‘over by ‘Misra, ‘CJ. This
hearing lasted for!dbout18 to 19 days ‘and ‘teceived ‘the saime wide
coverage in-the press, ‘étc. In fact coiisiderable: heat ‘wis™ generated
throughout the court hearings and the. press also was mione 'too kind on
the court: It is, therefore, difficult to imagine:that all those. who were
interested in the review of the séttlemerit were unaware of-the proceed-
ings.. Mr-Nariman has placed on ‘récord sa-number -of ‘press clippings to
make good his poirit that newspapers having large ciré¢ulation’throughout
the country ‘carried :néws - regardmg the séttlement ‘and. subsequent
attempts to challengethe same, Can’it then besaid that the victims'were

lgnore‘theo’bweus e e S S e L R TR R

220, In''view 'Of the obseivations in Safi’ case’ the scope of ’the
inquity in the present petltlons cam be said to be 4'narrow one.'Oné’ way
of approachmg the pmblem is to' ask what the ‘Court could bave done'if a
pre-decisional hearinig was afforded to the ‘v1ct1ms The opnon obv:ously
would have béeii elther to approve the terins of the’ eempremlse or to
refuse to superadd the "‘Court’s seal to the settlement and’ ledve ' the
parties fo go'to tiial. " The ‘Cotlit could not ‘have altered, “varied' or
modified the terms of the settlement without the’ express consent of the
contractmg partles 'If it were to find the eompensatmn amount payable
under the settlement madequate, the only optlon left to it W(Jllld havc

~unaware of the’ proceedmgs before thrs Cmirt" To say sO would he to

- been to refuse to approve the settlement and turn it irito a decree of the

Court. Tt could not have’ umlaterally imposed any Additional’ liability on
any of ‘the contraetmg parties. If it found ‘the settlement acceptable it

could tutn it'into a Coutt’s decree. According to the lnterpretanon put

by thé majonty in Sahu case® on the s::epe of Secfions 3and 4°6f the Act,
a_pre-decisional hearing Ought to have' been gzven ‘but failure to do 5o
cannot vitiate the settlemént as according to the majority the lapse: ‘could
be cured by a-post-decisional. hearmg The scope of the réview petitions
cannot be any different at the post-decisional stage also. ‘Even at that
stage the Court'can-either approve of the settlement or dtsapprove of it
but it cannot, without the consent of the concerned party, impose any
new or additional financial obligations on-it. At the post-decisional stage
it must be satisfied that the victims:are informed of or dlive to the process
of hearing, individually or‘through press repofts, ‘and if it is so satisfied it
can apply its mind to the fairness and reasonableness of the:settlement
and either endorse it or refuse to do so. In the present case the majority
speaking through brother.Venkatachaliah, J.-has not come to the conclu-
sion that the settlement does not deserve to be approeved nor. has it-held
that the settlement fund-is inadequate. Merely on the apprehended pos-
sibility that the settlement fund may prove to be inadequate, the majority
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has sought to saddle the Union.of India with the liability:to make good
the deficit, if any: The Union of India-has not agreed te bear this liability:
And why should it burden the Indian taxpayer with this liability when it is
neither held liable in tort nor is it shown to have acted negligently in
entering upon the settlement? The Court has to reach a definite conclu-
sion on-the: question whether the.compensation fixed under the agree-
ment is adequate or otherwise and; based thereon decide whether, or not
to.convert it into a-decree. But on a.mere pessibility:-.of there being a
shortfall, a possibility: not supported by any realistic appraisal of the
material on record but on a.mere apprehension,.quia timet, it would:not
be proper to saddle the Union ofIndia with the liability to make:good
the shortfall by imposing an additional term in the settlement without its
consent, in exercise.of power under Article .142 of the Constitution or

any statute or on the premise of its duty as a,welfare State. To my mind,

therefore, it is impermissible in law to impose the burden of making good
the shortfall on the Union of India and thereby, saddle_the Indian tax-
payer with the tortfeasor’s liahility, if at all. If Ihad come to the conclu-
sign that the settlement fund was inadgquate I would haye done the only
I gical thing of reviewing the settlement and would have left the parties

to.work out a fresh settlement or go to trial in the pending suit. In'Sahu
case® as pointed out by Mukharji, C.J. the victims had not been able to
show any material which would vitiate the settlement. The voluminous
documentary evidence placed on, the record of the present proceedings
also does not make out a case of inadequacy of the amount, necessitating
a review of the settlement. In the circumstances I do not think that the
Union of India can be saddled with the liability.to make good the deficit,

_if any, particulatly when it is not found.to be a tortfeasor. Its liability as a

{ L

tortfeasor, if at all, would have to be gane inio in.a separdte proceeding
and not in the, present petitions, These, in brief, are my.reasons for my
inability to agree with the, latter part of conclusion, (vif) imposing 2
liability on the Union of India to make good the deficit, if any. . i

. .-221, One word about: the shifting stand of he . Union of India. It
entered-into_ a Court, assisted settlement but when the. review, applica-
tions: came ,up. for. hearing it-supported the.review. petitioners, without
seeking the Court’s leave to withdraw: from the settlement on.permissible
grounds. or itself filing a review petition. To say. the least this conduct is.

indeed surprising, -. ;- : R

1. 222, I'would have liked to Teason: out-my view in gréatér detail but
the constraint of time does not permit me to do so. The draft of the main

judgment:-was:finalised only yesterday by noon time and since'the: matter
was alreadylisted for judgmient-today, I had only a few hours'to state my
views. I had, therefore, no' time. to write a detailed judgment but just a

g

h

i
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little time to indicate in brief the crux of some of the reasons for my
inability to agree with the view expressed il the judgment of brother
Venkatachaliah, J. on the question of Union of India’s Jiability to make
good the deficiency, if any. : sl 5 b scngh

ORDER* .

1. By these applications the Indian Red Cross Society seeks a
modification of certain directions issued by this Court on February 15,
1989, in Civil Appeal Nos. 3187 and 3188 of 1988 pursuant to the settle-
ment of the suit instituted by the Union of India against Union Carbide
Corporation and the Union Carbide Corporation (India) Limited arising
out of the Bhopal Gas leak disaster. . ST Y ok ]

2. The prayer of the Indian Red Cross Society in these applications
arises in the context of the order dated June 7, 1985, made by John F.
Keenan, Presiding Judge of the Southern District Court at New York
[US] directing the utilisation of 5 million dollars for relief to the victims
of the gas leak disaster through Indian Red Cross Society. In the said

order Judge Keenan referred to the willingness of the Union Carbide

Corporation “to pay 5 million dollars tO aid the victims of the gas plant

disaster which occurred in December 1984 in Bhopal, India” and had

desired and indicated that the administration of this fund, which was
intended to be at the disposal of the Union of India, should be subject to
certain reporting requirements as 10 the utilisation of the funds. Union
of India did not agree to subject itself 10 those conditions. Referring tO
the alternative arrangements as to the administration of the interim relief
necessitated by Union of India’s disinclination to ta ce up relief operation

on the terms stipulated by the court, Judge: Keenan observed:

«Counsel for the Union of India-has'informed the court. that
the Union of India considers these reporting requirements SO
onerous as to compel the Union of India to decline the 5 million
dollars in interim relief offered. Accordingly, the court directs that
Liaison Counsel and Messts Bailey and Chesley of the Executive
Committee contact the American Red Cross Society to arrange for
discussions with the Indian Red Cross Society, in order to formulate
a plan for distribution of the 5 million dollars t0 the victims of the

gas plant disaster.”

3. The US District Court, therefore, proposed 2 scheme for the
utilisation of the Interim Relief Fund through the agency of the Amer-
ican Red Cross Society. But what is of particular significance in the
present context is as to how this interim relief fund was 10 be treated and
accounted for at the end of the day when the litigation culminated in a

final decision. That the payment was intended to be without prejudice t0

t+ [Ed. This Order is of the Bench, signed by all the five Judges constituting it.
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the contentions of the Union Carbide Corporation and that, further, the
amount of interim relief would form part of the quantum that may: finally

be adjudicated. was rendered explicit in the last paragraph of the sazd a
order dated June 7, 1985 which stipulated: ,

“Neither the promulgation, implementation nor anythmg con-
tained herein shall be asserted or used in any manner against the
interests of Union Carbide Corporation. This prov1s10n of interim
relief by Union Carbide Corporation shall be crédited ‘against the b

i payment of any final judgment or settlement of 'the claims against
Union Carbide CorpOratxorr arlsmg out. of the Bhopal gas leal{ of
December 1984.” . -

After the proceedings in the US District Court termmated upon the
Union:.Carbide Corporation’s pléa ‘of::forum non-conveniens being ©
upheld; Union of India instituted ‘Suit No. 1113 ‘of 11986 in the District
Court at-Bhopal. The clainr in the suit-came to be settled in this Court in
the said. Civil Appeal Nos 3187, 3188 ot' 1988 by the orders dated Febru-
ary 14/15, 1989. : S el

4. In terms of'the sald settlement the sum of 5 mllhon US dollars was
treated as ‘part of the settlement fund. In the order of this Court dated
February 15; 1989 this- sim of 5 -million US dollars ‘was spec:t“ cally
referréd 6. in clause (a) of paragraph 2 and paragraph 5. ‘The' relevant
portioris ¢ of the order are excerpted befow" (SCC pp. 67677, para’ 1

“ "“(@) a sum of US dollars 425 million (Fout Hundred and

' 'Twenty -five mllllons) shall be paid on or before March 23, 1989, by

“Union Carbidé Corporation to the Union of India, less Us dollars 5

‘millions already paid by the Union Carbide Corpo‘ranon pursuant to

the ordér datedJune 7; 1985 of Judge Keenan in the court proceed-
,-_mgs taken in the United States of America.... = - -

{(5) The amoiints payable ‘to’the Umon of Indta under these
o8 orders of the'eourt: shall be deposited to the-credit of the Registrar
- " of thls Coutt in'a bank under directions'to be taken from this Court.

- This ‘order waI be sufﬁczent authomy for the Regzstrar of the
. Stiprerne Court to have the amount transferred to his credit whtch is
" lying unutilised with the Indign Red Cross Society pursuant to rhe

© direction ~ from  the International Red | Cross Society.”
(emphasns supplied)

The case of the applu’:ant _ Indlan Red Cross Soe1ety —'is that in the ..
courSe of ‘the negottattons the Amencan Red Cross had with it in"the

. matter of admlrustratnon of thls telief, the Red Cross Soclety of India had
miade it clear fo the Amencan Rerl Cross that it would not undértake the’
rélief’ administeation’ unléss the fund was assrgned to lt uncondltlonally, _
Réd” Cros’s ‘SGciety of India would say that it was on this specific i

o N : st i . S e o R L #
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understanding that it accepted the engagement to administer the funds.in
India. Accordingly, the Indian Red Cross Society contends that the order
dated February 15, 1989 insofar as it treats the unutilised part of the
interim relief fund as part of the scttlement fund and authorises the
Registrar of the Supreme Court to realise it as such is not consistent with
the terms under which the relief fund was agreed to be entrusted to and
accepted by the Indian Red Cross Society and that, therefore, those
directions in the order/dated February 15, 1989 require to be deleted.

5. We have heard Dr Chitale for the Indian Red Cross Society, Shri
E.S. Nariman for the Union Carbide Corporation and the learned
Attorney General for the Union of India.

6..In view of the circumstance that at the time these apphcatlons
were heard, the validity of the settlement stood “assailed in certain
proceedings of review, the Union of India abstained from making any
statement as to the merits of the claim of the Indian Red Cross Society.
Union of India soyght to steer clear of any possible implication of any
appropriation of the settlement fund which might be susceptlble of an
inference of rectification by it of the settlement. e

- 7. The Union Carbide -Corpor,atlon while disputing the claim of the
Indian Red Cross Society that the said"5 million US dollars constituted
subject matter of a separate and distinct fund outside the scope of the
litigation “culminating in the orders-of February 14/15, 1989, however,’
stated that it had no.objection if the Union of India was agreeable to the’
Indian Red Cross Society retaining and utilising the money lying with it.

8. The grantability of the prayer of the Indian Red Cross Society
really turns upon whether the interim relief of 5 million US dollars was a
distinct award standing independently and outside of the final adjudica-
tion. It is manifestly not so. Judge Keenan’s order dated June 7, 1985
makes that clear. It, however, appears true that the Indian Red Cross
Society-sought to stipulate with its American counterpart that the Indian
Red Cross Society be free from any contingent obligations stemming
from the final result of the litigation one way or the other. Indeed, at
some point of time the American Red Cross, presumably at the instance
of the Indian Red Cross Society, desired to have the matter submitted
for further consideration of the District Court at New York."

9. But nothing has been placed before us to indicate that the District
Court for the Southern District, New York, ever changed the terms of its
order dated June 7, 1985. On the contrary, the affidavit dated November
20, 1989, of Mr John Macdonald filed on behalf of the Union Carbide .
Corporation indicates that from the very inception this interim relief
fund was intended to be in the nature of an “advance payment” or
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“credit of the defence”. The following observations of Judge Keenan on
April- 16, 1985 as to the intended nature of the proposed interim relief
place the matter beyond doubt. J udge Keenan observed:

" © “It seems'to me that some sort of emergency systematic relief
shouldbe' supplied to' the survivors on a prompt basis. Any such

~ funding supplied by the defendant would be treated in the nature of _

an advance payment or credit to the defence.”

10- 1t would appear that the agreement between the Amencan Red
Cross and the Indian Red Cross Society came to be discussed béfore the
District Court; New-York, during hearing on November 20, 1985. The
portions of the transcript of what transpired at the hearing furmshed in
Mr John Macdonald’s affidavit indicate. that; far from approving thepur-
ported, arrangement 'inter se. between the American Red Cross and the
Indian Red, Cross Society, they show that the terms of the order dated
June 7, 1985, as. to the. nature and;character of the-interim relief: as an

“advance payment” or“credit to the defence” were left undisturbed. The
transeript of the heanng furnished in the affidavit of Mr John- also reaf-
firms that if there is any recovery against Union Carbide, it is a set-off”.

1. 11./This is not disputed nor any independent material placed before
u.s to show that-the terms as to the nature and character of the interim
payment had been-altered in terms. of the inter se arrangements, pleaded
by.the Indian Red Cross Society. I the circumstances,.the- agreement
between the American:Red-Cross and the Indian Red Cross Society can-
not, prevail over .the effect of the. order dated June 7, 1985 of Judge
Keenan. This Court’s directions i in this behalf in the order dated Febru-
ary 15, 1989, are_.not inconsistent, theremth and do not therefore,
requxre any modxﬁcatlon : o

-12. Now: that the terms of the settlement have been upheld in the
review proceedings the unutilised part of the-interim relief of 5 million
US dollars will become part of the Bhopal gas relief fund, and shall have
to-be administered as such. The Registrar of the Supreme Court shall be
entitled to call:up the- funds with the' Indlan, Red Cross Soelety which-

stood-unutjlised asion February 15, 1989.. .. o g e
213, The present apphcat:ons .of the Indlan Red Cross Soc1ety are :

accordmgly, dismissed.:

5y
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