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584 “ SUPREME COURT CASES - (1991) 4 SCC

~ (1991) 4 Supreme Court Cases 584 @ .. !
(BEFORE RANGANATHMIsRA, CJ. ANDK.N. SINGH, -~ ©
M.N. VENKATACHALIAH, A.M: AHMADI AND N.D: OTHA, JJ.) a-
UNION.CARBIDE CORPORATION AND - OTHERS.: ..~ Petitioners;
UNION OFINDIA AND'OTHERS" -~ # =%/ #77% 'Respondents.”

-+ Civil Miscellandous Petition Nos. 29377-A of 1988, 7942-43, 16093,

17965 0£-1989, Review Petition Nos; 229 and 623-24 of 1989 in Civil Appeal
10:1. Nos: 3187-88 of 1988:with WiP: Nos:257, 297, 345, 379,2937399;420; - -
e5-. - 231,300, 378, 382 of 1989, LA:Nos: 133 (InCA:No. 3187-88:" -+t . =
<17 w- ~0f1989yand LA. No.10£1990 (Im W.P..N0;2810£1989)" =i .-
and W.P. Nos. 741 of 1990 and 3461 of 1989, :" . - .5, . - .. ¢
e ., decided on October 3, 19U & i =
P T o T s P PG 1 ) R L B S e e o MR
#*" Constithtion of India — Articles 136, 142(1), and 139-A — Even in absence
of Aiticle 139:A, Supremie Court has inherent jurisdiction nnder Articles 136
and 142 to withdraw or transfer to it 4nd finally dispose of the main suits and

e 4 g

pending criminal proceedings in the course *61'_hé;iiji{'gig‘_’{)fgijggé;lg‘éfifsipg'_@lit of
an interlocutory order in the suits A s e b
i Constitition’of Tndia ' Article 139-A'— Dioes nbt {ake sway the power of
withdrawal or- transfer of cases to Supreme Court under Articles. 1:{'6J and
142{1}’«‘&, T s (CR P S L RS s s L R UG R

14/, Conistitution ‘of- India-— Article(136 ==‘Nature sind: scope!of Siipreine

d.
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'Court’s- plenary jurisdiction uinder:stated L= Ts'very.wide andilies against any: o
judgment.or. order; of. any; court.or, tribunal in spiteof limitations under: the’ )

sions for. appeal under the Constitution. or other; laws to.meet the .,

T

itz S R B R e R s e e
onstitution of India’— Article. 142(1),—.‘Cause or matter} -1
. and scope of the expression — s very wide covering nearly every. proceeding -
‘Provision meant to effectuate the wide powers:of. SC under, Article, 136 — f
‘Words and Phifases < (7% bolisi ji8
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.- Onl'the night 'of December 2

- acleli=p T PR, S P
i‘tie night of De V1984 thiex Wa¥ riassive escape of lethal gas,
froni“the' MIC storage tank- at Bhopal planf of the ‘Union‘Carbide () Eid:"
(UCIL) as-aresult of which 4000 iuman lives'wéré,ost and teris of thousands'of
citizensiof Bhopalwere physically affected. Actioni:was'brought up bythe Union ~ g -
of India,as parens patriae. before; thei:District Court; Bhopal-pursuant to? the,:
statutory, enablement in that behalf under the Bliopal Gas Leak.Disaster
(Processing of Claims)’ Act, 1985 ‘claiming 3.3 billion dollars as compensation ;,
-against the company;” When an' inferlocutory matier pertaining to the interim .
cothpénsation:‘came’ up- for: Heéaring: theére-was’# court”assisted ”séttlé“ﬁient‘;’z he

=1

‘between<the ‘Uniorn'of: India ‘and-the :Unioni» CarbideCorporation (UEC1

~ owning 50.99 per cent shareholdings:of UCIE)- Under.this settlement a:sum ‘of i
US Dollars 470 million was agreed to be paid by the UCC to the Union of India

+ The leading judgment is by Venkatachaliah, J. (on behalf of himself, KN. Singh and  §
Ojha, J3.) with which Ranganath Misra, CJ. has concurred and Ahmadi, J. has partly
dissented DAk S A S T A e




UNION CARBIDE CORPN.v. UNION OF INDIA 585

in full settlemem of all the claims of all victims of the gas leak against the UCC.,
The. Union of Indna also agreed to. withdraw: certain prosecutxons that.had been:
mmated -against the officials: of the. UCC and, UCIL in; this_connection,: This
settlement received: the lmprlmatur of the. Supreme. Court in. its. orders;dated.
February 14 and. 15, 1989 [(1989) .1 SCC 674:.1989 SCE (,CrL) 243]., _The reasons
for the orders were stated by the. Court on May 4, 1989 [(1989) 3 SCC 38], The
present review peunons under, Amcle 137 and’ wnt petmons under. Article 32
of the Ccmstxtutu:m1 of. Ind:a raised. certain fundamerual issues . as, to, ‘the. con.
sm‘unonahty, legal valldnty, propne‘ty and falmess and cqnsmonablhty o 'he
settlement,of_thc clalms “of the victims 1i¢ wmg the’"r i i '
and d15m1§ A hg}wnt peutlons the Suprc € _Court .

P e FO

He }'J;h?" ot a5 55, 2 535
Perma}anty (RanganathJMcsra, CE andAkmadz; I toncumng) -
The contcntlon that the apex Court had no ]Ul‘lSdlCthl‘l to w;thdraw o
itself the’original stits: pending’ ift’the District’€ourt ‘4t Bhopal’ and*dlspose of

thé sameé: in’ terms’ of«'the'senlememf and the ﬁsrthcr Cofiterition that:’ sumlarl
_ the Court had no ]unsdxcnon to withdraw ‘the* chrﬁi:fal}* proceedlfigé e

rejected. G vt
It is held that under Article 142(1) of the Consmunon, the Court had the
necessary Jurlsdmnon and power;to A0 80, .. tyrantasds Spis ,i,,m-(Para,~214)

1To the extent power of Mthdrawal and transfer:of Cases: to the apex.Court:

_is, in_the 0] inion, of the Court, necessary, for the purpose; of, eft‘ectuaung the
hlgﬁ purpos&of ,;An}cfés ,IBQ and 14?(11,.1}1‘6: OWer: undc;; Amc] 13%& must,_9
be. heldmotz 10; exhaust. the po ower of withdrawal,and. transfer, _Argxpieg 30,
enables tho hngants 10 appro}a heiapeg().Coqst, for,.;ransfei' of, proceedir lgslnfr
the condltlong en\nsaged in, t'hat zgmcle a“tq sat;sﬁe¢ An;c ;;13,9;—w . wag, nofe
) 10, h mle down the; exxstmg'uixde Bowers under,

¥ nAParg, 61},

o Artml&l?ﬂ is: wordedf m thc. wldcst terms: possnble; Ttvests: m,the Supremej
Court a plenary' jjurisdictioncinythe matter -of.entertainingiand “Hearingrofe
- appeals; by:granting. speciableave-against-any: :kind:of judgment:or* ordermade:by:
a Court orTribunal infany:cause:or miatteriandithe; powers:can he exerciseding
spite,of thé limitations-under: thes;;ecxﬁc provmons**fon appeal wnramexbm the:
Constitution oF other;laws:/The: powers: given: by=Asticle 136 dreshowever,:ins

-, the:nature of special or r,esu:iuary powemwhwh*are*exercnsable outsidé the:purs:

view ;of the ordinaryclaws .in: cases where-the: fieeds jof- justice: demand-infer->
ference by; the;Supreme. Coust. Theipurposed: constitutional plemluda of:thes
powers;of; the:apexiCanrt:to ensure due ang proper:administration” oft justicesis:
intended to; be co-extensive in each case thh the needs of justicé’of argiven case
_ and to meeting any eXigency. . 21amiH2 1 THEP iy Hitnti (e (Paras 58.and.62)
' Durga Shankar-Mehia v: ’I?:akur Raghurajt an‘gh‘,: AIR*IQS&SC 52011(1955)1 SER267: 9
;sELR 494, Horbans:Singh vy State:of U Ry: (1982) 25CG101 (1982) 3:.SCR 235 1982;,
SCQ (Crlg 361, r:ehed O, i Th ekl s muias g | gt
The%expressmn ‘cause or matter” in Amcle 142(1) is very,wide. oo r,mg;i
almost evéry kind of proceedings in Court, Any limited mterorctanq\n of the

| . expression “cause or matter” having regard to the wide and sweeping powers
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under Article'136-which'Article 142(1) seeks to éffectuate, limiting it only to
" the short'compass of the actual dispute bcfore the Court and not to what might
necessarily and reasonably be‘connected with'or related'to such matter'i in such'a:
way' that their withdrawal to thé apex Couri*would® enablé the court 'to do
“complete ;usnoe” ;would stult:fy the very w;de consutuuonal powers (Para 60)‘
Halsbwy sLaws of Engﬂand 4th odn vol. 3’? parg 22, reked on .
e Constltutaon of India —— Artu:les 136 and 145 °— Settlement recorded by
Suprem’e Court under Article 136 — Rule 3-B of’ Order 23 CPC propno wgore_
or’ pnncnple of natural Just:ce underlym’g therem not attractei_— Persons
whose'interests affected by such. setﬂemenf not made €0 nomme parties to the
proceedings — Order recordmg settlement not preceded by notice to such per-
sons — Held, proceedings not rendered. void thereby — Civil Procedure Code;’
1908, Order- 23, Rulq 3 B and;! Sectlon 112 --»--Supteme, Court ‘Rules;.; 1966,
()rder 3

Etlaitin 1 Aoiivoeiiur e fel gy t‘,L. e '.-=;'?- srstt mopastiey Sal

Constltutlon of India Artlcle 136 £y Unlumted ;ur;sdlctlon of Supreme:—

Court under _— Qrd r.of the Court m exercise of | such jnnsd4qtlon,can nev,er be
voxd itcanberegular rirregu!ar i er, peeninill e wem BB Jio e
He!d ) . '_ , o i
Perma;ontyf\ sn*: iRt S R R Ea—i’ e etk e e i

c& with' the"
"(Fara 214)

rfl T

THE €ontennon that the settlement i§ 'void'for no”~
rcqm:emcnts of Order23 Rule:3:B;, CPC 1s're]ected i

T 'wé’w‘oi‘Séctlon 112 Civil Proceduré’ Codc, ihe Supreme 00qu s ‘power. -

undef Artncle»lss‘ls not-affected: byf-Rule 3B of ‘Order 23 of the’ Code. Under

Order:32 of the. Suprénte’Court Rules; made under Articlé 145, Order 23 Rulé”

3-B'of'the Code is not 6ne of‘ the rules expfos‘sly mvoked and made apphcable
Thc- Sahu; cse’did! ot lay“down’ that Pro
propn& vrgore, ‘applyt’ Tt ‘held* thdt’ the prmcnplcs of naturaL uspce underlymg'
thesaid | provisions were not excluded. The Court in: that case ‘did ‘not say that
tho‘settlemont;was; forthat reason;.void: In: 1Saku‘decision therobli gatiofiunder
Sectiom4: of the,leopa! ‘Gas:Leak Disaster: (Processmg 'of:Claims):Act, 1985:to-
give: nou::csls\pruna:ﬂyf on: the::Union: of:Indias Incidentally:theres are‘ certdini
obsérvations implying: -an: Qpportunityiofitbeing: heard: also ibefore, Tthe Court.£
_ Evenassummg:that the right.of the affecied personstof| being heard:is alsoravails -
-able at a stage:where‘a settlement.is'placed before the: Court: for its acceptance; *
such;a-right is: niot.feferable:to;-and does: not:stem! from; . Rule 3-B of Order! 23':

CP€:: The: pronouncement m\Sahu* case:as 1o whatithe: eonsequences of:non-
compliance are:is conclusive:as: tlie:law:of: the case: It.is: notopen:to the Court:

to rsayfwhethcn such a: conclusnon is rlght orwrongi i These ﬁndm gscannotbe put’;
aside ag:miere obitersu; t . :hiu wip i nisn Frin (Paras 69 and 70)%
ChaanaISahuv Union of India, (1990) 1SCC613 expiametf-' il F alng

. :However;in relation:to the proceedings:and ‘decisions.of. supenor courts of
unhmltod ]unsdlction, imputdtion: of nillityeis not.quité apprognate. “THey
decide alt questions of their own ]ul’lSdICthIl Order of suchi court is' either

Pl ey Baliy ,Ih e

1rregularor regular o ; b g
Isaacsy. Roben‘sor;, (19843 AIIER‘140 relred M e

‘.:

vinons of ‘Order. 23 Rulé 3B CPC, e
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Constitution ‘of/India’ — Articles 142 and 136'=— Supreme Court has
power under Article 142 to order guashing of pending ¢riminal- progeedings
while recording a-settlement between the parties — This power is exercisable
even if the order!is mot supportable under Sections' 320, 321 and.482 CrPC —
But exeércise of the:power cannot be justified ‘merely on ground that Stateis-the
dominus litis in criminal case T Sl e b s G BT R R

‘Cohstitution of India — Article 142 — Stope of power under — Prohibi-

- tions ‘or limitations ‘on’ powers under Article 142 contained- in substantive

statutory law — If based on funidamenital principles-of public policy, Supreme

Court would take into account siich prohibitions while assessing ‘complete

. justice’ of a cause or matter —-Otherwise prohibitions and limitations con-

tained.in ordinary laws cannot ipso facto act as prohibitions or. limitations on
« constitutional power — Jurisprudence — Kilson’s theory — Grund norm ., -

;- ~-Constitution of India — Article 142 — Quashing of spending reriminal
proceedings’ by:Supreme Court under ——Must be based on valid grounds ¢, ©
Held: :' S g, 3 i LR e ,. g 1 '<.'-:_. =L R er o :‘%:__.;"_.;;.-(,’!«._,.

\Per majority (Ranganath Misra, C.J. and Ahmadi,' J. concurring)

" “The ‘contention _tlhaii___the,court' hiad. no jurisdiction tg. quash. jh@iﬁ;fj;rﬁna_l

proceedings. in exercise of power under Article 142(1) is réjected. .But,, in the

YA B e

particular facts and circumstances, it is held ‘that the quashing of the.criminal
proceedings was mot justified.. . . ;.- 7

rocs F LUl ol (Para2is)
.. +'The power, of:the Court unde Article 142 insofar. as quashing-of criminal
proceedings are-concerned. is not exhausted by Section 320 or.321-or 1482:CrPC
or all. of them put-together. The power under Article 142 is-at-an entirely.dif-
ferent level-and of a:different quality.-Prohibitions or limitations or provisions,
contained in-ordinary laws.cannot, ipso facto; act-as prohibitions or limitations
on. the constitutional powers under. Article 142:: Such-prohibitions:of- limita-
tions in.the statutes‘might embody and reflect the -scheme-of a' particular:law,
taking into account the nature and status of the authority orsthe court;on which
conferment of powers'—: limited in some-appropriate way: == is:contemplated.
The limitations may not necessarily-reflect or.be based on any‘mridamc_ntalfmn%
siderations:of public policy. The prohibition on.the:power-under Article 142
should:also be shown 1o be ‘based-onsome:anderlying fundamental.andgeneral
issues -of :public -policy -and not merely -incidental :t0:a :particular statutory
scheme or pattern..In exercising powers.under Article 142-and-in:assessing the
needs.of “complete justice” of a cause Or.matter, the apex Court will take'note
of the express prohibitions in any substantive statutory provision:based on some
fundamental ‘principles of public policy and regulate the exercise-of its:power .
and discretion accordingly. The proposition does not relate to'the powers of the
Court under Article:142, but-only to*what is or is not ‘complete justice® of a
cause-or matter and in the ultimate analysis of the propriéty of the exercise of
the power. No question of lack of jurisdiction or of nullity can arise. :*(Para 83)
Premn Chand Garg V. Excise Commissionier, U.P, AIR 1963°SC 996: 1963 Supp 1 SCR
885: W.R. Antulay~: R.S. Nayak, (1988) 2 SCC:602: 1988 SCC(Cri)372; State of W.B.
.. Swapan Kumar Guha, (1982) 1 SCC561: 1982 SCC (Cri) 283; referred to " -+

T e i A
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... .There is.some.justification: to'say that statutory prohibition:against com-
pounding, of certain class.of serious offences, in which larger social interests-and
social; security are-involved,. is based on broader and-fundamental. considera-
tions'oft public: policy.: But. all-statutory prohibitions-need-not- necessarily:
partake-of this.qyality: The attack-on the power of the apex,Court to. quash the:
criminal proceedings under Article 142(1) is ill-conceived. But the justification:
for.its exercise is another matter, ;, _ - s oo (PO 84)

- Sankar, Rangayya v. Sankar Ramayya, AIR 1916 Mad 483: 16 Cri L1 750:31.1C 350, Bis-
© ...wabahan Dasy.Gopen Chandra Hazarika, AIR 1967 SC 895: (1967) 1 SCR 447: 1967,
... CILL] 828, Majibar Rahiman y. Mukiashed Hossein, ILR 40 Cal.113; 16 CWN 854: 15

" CICESY, referredto

S R R o L L e Pl e

' i_'zi‘héi"’éwaii‘éjﬁ]ﬁféfBhéé'*Th“’é_-"_étic'iétj'-’f'gi"‘"i’f?-‘tffi‘.’féﬂ"}i"éiﬁd‘ij ’ééﬁ“ﬂ*’d&\*?élbﬁfrr‘gﬁf"is"
interestéd”in’ thie“puniShmént of ‘the offéndér’ and*if' the offénce’ fot whicha’
prosecutionris;being launched:is an offenceiagainst the:society:and nat:erely
an individual:wrong,.any-member of: the: society: must -have: locus:to; initiate-a:
prosecution as also to resist withdrawal of such prosecution, if initiated.” ...

et
ey G oAb Y v B A A G .({Para\ss)

19862 SCC 5101990502 () 271 Somendo P

3 “54 et L0

- AR Antulay v, R.S. N

\ *"*'jﬁ%kagg}é?’mkﬁgﬁ93)5“3]“?.(3&::289:‘ 1987 SCC (Cri) 82/ relicdon = 71"~ 1
! ‘But' Whether'on the' merits: there weré jusfifiable ‘grounds’to’qliask ife:
¢riminal proceediips is differént matter. It is rélly ot So much a‘question ot
the existerice of the power as one of justification for'its ‘éxercise; ‘A’ prosecition:
is:not:quashedifor:ng other-reasonitharn that the Court.-hasitlie-power. toido. so.
* Thewithdrawal” mustC benjisstified on-groundsiand: principlessrecognisedaas;
- proper ands relevantZiThereilistnotindieation asTtoithesigroundsyand “criteria:
justifying the>withdrawal of the>prosecution: The considetations that:guide:the!

exercisé:of powen:ofiwithdrawal: by:: governmenticouldsbe:and-are ntanysand.
variedi Government:myst-indicate whatthose considerations aresilm the matter:
“ of power:to;withdrawprosecution:the-fbroad: ends of: public:justicesmay well:
'~ include:appropriate:socialy.econemic and:political purposes?’ Invithe :present
casej’nossuehcendeavour was: madejsEven:thié stand of the:Uniofcof: India has:
' not-been:consisténtt: is :avmatter-of importarice:that offences allégedzini thie
coritext of asdisastercofssuchs gravity:and “magnitude 'shouldinotcremain:
* uninvestigated; The shiftingStand'of the:tInion.of India on the'point should:not:
by itself:lead:to-any:miscarriage of justice: Thuss no-specifi¢: ground:or ;grounds:
for:withdrawaliof. the!prosecutions: having:beenisetoutr:at that:stage;the quash
ing-of the: prosecutions requiresitosbessetasides s i *siii:(Parasig87; 90 andioLy:
“Siate "of Punjab V. Unidn “of Tndia’ '(51’9’8"69'3 4°8CC7 335 1986' SEC (Cry 441 “WiIN°
| iviSankarayarayanansNair'v. P:Vi Balakrishnan»(1972) 1;SCC3181:(1972)/2 SCRE599:

19T SECCri) 55; reliedon: .3 2045 actiangia AT S uBa kBl Tah e
+. wrx Constitution; of India — Articles 136.and:142 —= Conferment of immunity,
from: future. criminal proceedings—;Isia legislative functiort = Supreme Court:
cannoft-confer; such, immunity: to;anyone;+- ;That:would: alsol;amount .to
preferential treatment,— But on. facts held, Court's direction, that no: future

. eriminal;complaints/proceedings. shall be entertained amounted..only reitera-

tion of consequences:of quashing of pending criminal:prosecution:by the Court

& However, the proposition that State’is the dominils lifis'i Grimitial tases). -

o0
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Held i v oo, b vl Ly B exg oty g an S e L L S :
Per ma_;onty*(Ranganarh era, C.J andAhmafdz,Y concumng) RS

Grant of blanket cnmmal immunity | is a legislative | functmn _There lsmno !
povver t)r unschctlon in‘court'to confcr nmunity; for mmal prosecuuo\ﬁ and
punmhment "Grant of im mmiunity 102, pamcu]arrpersan or; pcmons

to a preferential treatment violative of the equality: clause.
Mpodacaw Witamiorites I8 ALR 14275 Doyle. Hafstader; 257 NY244; chhard Nixon Vs

Eme'sr:F rald,457.08 731 ?S‘LEdzd 349, reliedion; N Shin B HiUeBe 407
risprudence:by: Wortley; (ps297); Justice Smry in: hIS’Gommentanes on 2hezComm;tmn

=

1o gniiliie i) *‘A" i

af UmtedSta!gs (p.363),1 reliedon. ., :
,";However, thp ‘Courr’s direction tl}atﬁ‘iure (:nmma'l proccedmgs shi not
tuted o lprocee‘ded wnh must'be understoogl as a, concom tapt and_a

logtcal cqnséquence of the dec1‘ hdraw the pendlpg Jprosegutions.. In,
that con}ext ‘the %ﬁpulauon that no ,fllt}ll‘ﬁ rosecunons S| all.be. emertamcd
may! nqgiamount toponferment ‘of any immunity but only foa reneratlon(of thc
consequcncés “of such, termination of pending prosccuuons Thus undcrstood

any "appeal’to; fthe""p |

rmcxple as ‘o' ‘t'“he__::power to" mhfel" ‘ﬁlm}n@ Hmmhmty

becbmes mappbm_ m i - s L0 ’1’02)
(>exiThe: orders’ déied Fcbruary *-1989 lmsmfar as: theyseek to* ro’n‘ibnt
future crlmmal proceedings : are confem’fél‘}f mmal o

immunity; but are h.e.!ﬂ..@-f.
cnm al prooéédi‘ﬂ”} W tha
eV F

is aIso set asides ,
Ll ,u\ 2 1.”" '1{1\3.!;-\“1( bt

| e Constmmon of India —.Axt
Hoctrlne(of -—Apphcablhly — ,purt’s -order); recardmg‘agveement*—- Motive, -
for: pntermg}mto sggreement; and consjderation for: the, ;agreement; 1o tbe dis-. . -
tmgulshed — Compounding of non—compoundahle offence;;of : publ:c mgtjgrg_ %
ordered pnrsuant to the, agreemept - Wl]ere dmpping qnmma ‘gs 05ES lings as .
also,cwﬂ proceeﬂngS is the mog:ve, pct ines: noi'attraqte ;oA el ’

~ 2% Constitution-of Tridia = cArficles 136 and 142 -ucaun’s ofder remrdmg
settlement between parties — Desplte that if object of‘th‘e agreement is ogpnsed
to' puhhc Jgomt is' void-“and’ ‘the ‘order’ is Tiable'to hle set; ‘aside —*Con_t‘g'_gct Act,
1372, ‘Sections 233&624—"—7(:‘1?0, 1908, Oad"'r 2 RuleS RELS

Fu Ty X T
Br=el ekl Yig Suiy 3% T s e BN B

,,Practxceland Procedure-— 1Esto'p'pel ,-—rl’lea -of mvaild:ty Bﬁsed on puhhc'

;!Qn & ! o ; yive :
icles: 136.and 142 gStLﬂngg 0!' pmsepuh N

R

pohcy.,v :Not, barred by rule ,ot' estoppel Const:tut:on of Indla, Artlcles 136 -
and 142 e SR st
Heidl aat s R S "‘4 LINTO L AT g Lo
’Perma_;omy (’Ranganaa‘h Mfsra CJ andAhmadt, I’cdncumng) ik ‘ S

- _‘ “Evcn thou 1gh’t the’ Umon offlnd:a was a co;nsentm g party 10 the scttlcme.m'
reoorded by xhevCOurt 1Lcann0t -be precluded from. urgmga pleaas. 10 invalidity
or-nulljty of the scttlemem on “ground of publi¢ policy: -, (Paras 107 and 108)

4: Bankeupicy Notice inre, (1924) 2 Ch D 76: 93,13 Ch497; M ime Electric: CoxLutd

v. General Dairies Ltd., AIR 1937 PC 114 168 IC 616: 1 1937 MWN 663; State of
‘Kerala v. Gwalior 'Rayon *Silk’ Manufacnmﬂg ( Wvg) Co Lfi (197’3) ? SC'C TIS AIR
. 1973 SC2734:(1974) 1'SCR 671,reliedon =~
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A contract whose object is opposed to public policy is invalid and it is not
any the less so by reason alone of the fact that the unlawful terms are embodied
in a consensual decree ) . (Para 110)

' Huddersfield Banking Company Ltd. . Lister (Henry) and Son Lid., (1895) 2 Ch D 273:
84 LJ Ch 523; Great North-West Central Railway Co. v. Charlebois, 1899 AC 114: 79
LT 35; State of Punjab v. Amar Singh, (1974) 2 SCC 70, relied on :

* Corpus Juris Secundum (Vol. 1): (p: 473), relied on i
.- The.essence: of the doctrine of stifling of prosecution: is-that no private
person should be allowed to take the administration of ctiminal justice:out of
the:-hands of the-Judges and place:it in his own hands: The corisequences of the
doctrine of stifling of prosecution follow where a “person sets the machinery of
the criminal Taw into action on the allegation that thé opponent has committed
a non‘compoundable offence arid by the use of this coercive criminal‘process he
compels the opponent to énter into an:agreement, that agreemént would be
treated as’invalid” for the réason that its consideration is opposed to public
Windhill Local Board of Health.v. Vint, (1890) 45 Ch D 351; Keir v. Leeman, (1844), 6
-«QB 308; V. Narasisha Raju V. V. Gurumurihy Raju, AIR 1963 SC 107: (1963) 3 SCR
" 687;' Rameshwar Marwari v. Upendranath Das Sarkar,’ AIR 1926 Cit 455¢ 29 CWN
11+11029::90 1G,463; Ouseph Poulo v. Catholic Union Bank Ltd., AIR 1965 SE 1661 (1964)
7*73(,:13{745"3";‘10’1 e R : T
Gollins v Blaiem, (1767) 2 Wiis 341: 95 ER 847, ited. " " """ 7 7 "
;.. The distinction between the “motive” for.entering ino agreement and fhe
“consideration” for'the agrecment must be kept clearly distinguishied. Where
droppifig of thé ¢riminal proceedings is a motive for entering into the agree-
ment-=~‘and 1ot its consideration = the doctrine-of stiffing of:prosecution is
‘ot attracted;"Where'there is’also 4 pre-existing-civi liability; the dropping*of-
criminal proéeedings need niot necéssarily be a consideration for‘the:dgreement

2

P -‘<'..!f.'."'!..)- PR |

tosatisty-that liability: 7v: >-bormogen® s o b e Lo (Para121y .

"Adirikanida Salid v. Jogi Sahil, AIR 1922 Bat 502 70 1 395¢ Debs Kinridr Risp Chivudhiy
v. Anath Bandhu Sen, AIR°1931 Cil'421:35°CWN 26: 131 1C*133; Babu‘Har Nurain
s Kapur.y. Babu Ram Swarup Nigam, AIR: 1941-Oudh 593;:Ayers v. Jackson TP; 525 A

- 24.28) (NL198D) reliedign, .~ ." "Gl e
..., I this case thé main' thrust of petitioners’ argiment of unlawfulness of.

consideration is that ‘the dropping_ of, criminal,charges .and, undertaking:to.

abstain from bringing criminal charges in future were part of the consideration
for the offer of 470 million US dollars by the UCC atid as the Offerices involved
" int the charges'were of public nature and’ Tion-compoundable; the consideration
for the agreement was stifling of prosecution and, therefore, unlawful. But it is-
inconceivable that Union of India would, under the threat of a prosecution,
coerce UCC to pay 470, million US,dollars, or any part thereof as: consideration
for stifling of the prosecution. Thus the doctrine of stifling of prosecution is not
attracted in the'presént casei The arratigement'which purported to terminate

R S I R S e e = Y

the criminal cdses was ‘onie Of 4 purported withdrawal hot forbiddén by 4hy law’

but Orie which Was clearly enabled. Whether valid grounds to peritiit'such’ with:"

drawal existed or notis another matter. . = oo~ (Parasi12, 122-and 119)
-1 Bhopal Gas Leak Disastér (Procéssing of Claims) Act, 1985 — Section 4
— Settlement of claims before Supreme. Court — Held, not vitiated by reason

A 5

f
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of want of ‘Fairness Hearing’ or non-incorporation o of a re-opener.clause in it
L But there must be prous:on for . med:cal surve:llance costs and .co_ropensa-
a tlon for those who are at. present asymptomatnc,io the ;ox:c eﬂ'ects .of the gas
“ Jeak but may become symptomatlc later — Dlrectlons issued..and guldelmes

laid down in this regarﬂ Fanmess Hearmg i i i

BLC-.Ol'leltlltlﬂn iof: Indm — Arucles 136, & A142 —LSetﬂement of‘mass .tort
acnon (in iindustrial-gas: leak disaster) =~ Non-affordirg; pre-setﬂement"li'alr-
ness:Hearing” -andnon-incorporation:of ¢ re-openenclause’ inthe’settlement ==

b Whenwomclnotuhateﬂ:e settlement-—Tort Law 1 RORAN AR ads 1g ool
for 'damages in'case of mdustna] foxic gas 1eak d;sastér &
and-for:all” damages ‘in’: personal lﬂjll!'y actmns'-’ lei:ly futuré," but yet
‘unl’oreseen;"'mamfestahon =ol‘ the ‘toxic injury has épt in
Q :\‘.II-,.‘. . addt
i if:2 ”‘? !’ i :‘h"” tE i
‘_( ;}” .é FRi ;.'.' Figaarrgiite K';‘ T
@ermq;ong: (Ranganarh Ml.i‘!‘ﬂ, cl cancumng) !
The settlement must, oficourse;be‘an ﬁﬁformed*one:‘But.zt will bé anzerror
g to require:its quantum to be co-extensive: ‘with“the suit*claim of" what, if ¢he
v plaintiffs fulIy kutcceded they would be errtitled o eprCfJ* e v(’Pafé’ 137)

~The “Falrness Hcarmg” in a certified class of acnon isa concept in; ‘the

United: Siates for whidh'd provmon 'is! ayailable’ undcriR‘uio 9376E US Federal
Rulésof Procédure. “The Fight of (fHéwictimis redd’ mto ‘Sect10rf‘4 0f’ﬁlo“Bhopal'

Gas Leak Disaster (Processing of Claims) Act’to EXpréss theit Vi ' on'4a

% proposed; settiement does-not-contribute:to a; ,po,smon analogous to ghiat in
United Statesin which fairness hearings.are imperative #Section-410.which:the:
right is traceablelmerety -enjoinsyGovernment-of India. ;toﬂhavo\‘duc Fegard’sto:

the views, expressed by victims. The power;of theJnion.of: :India under, the Act;

o, enter, into a compromise is;not necessarilyconfined ola; suuatlon whercrsmt

f has,come;to:be instituted by it.on behalf;of the victims,; Statute-enables. the
" Union of India to enter into a compromise even: without sucha:suit. Right of
being heard read into Section 4 4—and sub]ect to which.its consntutlonahty has
been, npheld in, Sahu case —— subjects ‘the, Unio; 0 f,ludla{to.,,a conpspondmg
obhgation' ‘But ,that ob‘i;ganon xloe§ not cnv;sagc or‘compel a procedyge,ﬁke a
“Falmess : earmg” as a. condmon,tprzoedem, t0.a comprotmse Jhat'Umon of'

9 India may, réac , 4, tho s;tuatlons in whxch it may do,so are, not, ncoessanly co.n-
fined to 2 Suif. ercforc, the. scttlemcnt is, not vxuatecl by{eaSOn alonc of Wam.

ofa “Fa:rncss Hearmg” procedure preoedlng i (Paras 136 140 and 141y

Agem Orangz Litigation, 597 Fed, Supp.” 740, (1984), Flonda Trader:and Eqmpn;en.t Co.v.

- Deil; 284 F 24 567.(1560), referreid 16 ;

h Ma!chman v. Davis, 706 F2d°426 (Zd Cir 1983), Fliriv. FMC Corp., }528 ¥72d°1169 (4th
«Cir 1975); T+ eachers Ins: Jand Am:u:ry Assn. ofAmencav Beame, 67 FRD 30 (SD NY

,-1975); cited - Lt
erLikewisey jtho sottlernent is: not wtlated by reason of thc absence of a:t “rc-!
opener” clausebuilt intodtizir: .o 7 iR (Para*141)

Saet

Acushner Rwerv New Bedford Harbour ’712 FZd Supp 1019 referred ro A
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In personal injury actions the possibility of the future aggravation of the
condition and of consequent aggravation of damages are taken into account in
the assessment of damages. The estimate of damages in that sense is a very deli-
cate exercise requiring evaluation of many criteria some of which may border
on the imponderable. Generally speaking actions for damages are limited by the
general doctrine of remoteness and mitigation of damages. But the hazards of
assessment of once and for all damages in personal injury actions lie in many
yet inchoate factors requiring.to be assessed.-It is in this context Court must
look at the ‘very proper refusal of the courts to sacrifice: physically injured
plaintiffs on the altar of the certainty principle’. The likelihood of future com-
phcatlons — though they may mean mere assessment or evaluation of mere
chances — are also put into the scales in quantifying damages. This principle
may take care of the victims who have manifest symptoms. But there must be
provision in the settlement for medical surveillance costs and compensation for
those whao are presently wholly asymptomatic and have no material to support a
present claim but may become symptomatlc after a drawn out of latency
period. ; (Paras 135 and 141)

Ayers-v. Jackson TP, 525 A 2d 287 (NJ 1987), referred fo
Myers v. Johns-Manville Corporation, cited

:In this connection the following f‘ndmgs are recorded and dxrecuons
msued ; :

l (a) For an expedltlous dlsposal of the clalms a time bound consulcrauon
and. detcrmmanon of the claims are necessary. Directions are issued as indi-
cated in paragraphs 204 to 208. ot

(b) In the matter of administration and dlsbursemem of the compensatlon
amounts determined, the guidelines contained in the judgment of the Gujarat
High Court in Muljibhai v. United India Insurance Co.”™ (1982) 1 Guj:-LR 756;
(see para 211) are required to be taken into account and; wherever: apposite,
applied: Union'of India is also directed to examine whether an appropriate
scheme under the Unit Trust of Ind1a Act coufd be evolved for the beneflt of
the Bhopal victims. :

() For a petiod of eight years facilities for medical surveillance of the
population of the Bhopal exposed to MIC should be provided by periodical
medical check-up. For this purpose a hospital with at least 500 beds strength,.
with the best of equipment and facilities should be established. The facilities
shall be provided free of cost tothe victims at least for a period of eight years
from now. The State Govemment shali provide suitabie'land free. Of cost.

@) In respect of the populanon of the affected wards (excluding 1hose who

‘have filed claims), Government of India shall ‘fake out an appropriate medical

group insurance.cover from the Life Insurance Corporation of India or the

-General Insurance Corporation of India for compensation to those who,

though presently asymptomatic and filed no claims for compensation, might
become symptomatic in future and to those later-born children who might
manifest- congenital or pre-natal MIC related afflictions. There shall be no-
upper individual monetary: limit for the insurance liability. The period of
insurance shall be for a period of eight years in future. The number of persons




TETaN R

UNION CARBIDE CORPN.v. UNION OF INDIA 593"

to. be covered by:this group:shall be about one 1akh persons “The: pre:ma shall
be paid out'of the settlément fund.: BN 6, S

-+(€).On humanitarian consideration and in. fulﬁlmem of the offer made ear—
lier, the UCC and UCIL should agree to bear the financial burden for the estab-
lishment and, cqulpment ofa: hospnal and its operanonal expenses for.a;period

of elght years, = (TS ST b . i:(Para 214) ..
Muljibhai A;armnbhal Hm;an V. Um:ed Indza Inmmnce C‘a er. (1982) lﬂGu] LR 756
appmved ] Feoad

T e AN e g

I am:in-agreement. thh sub-paragraphs (a),1b) and (d) above butso far as -
sub-paragraphs (c)and (e) are concerned I agree with the directions therein as I
understand them to be 0111},r reoommendatory in nature and not lmksd with the
scttlemcnt J ‘ (Para 217) o

Constltutlon ol‘ Indla —_ Artu:les 136 137 & 142 S Settlement -of claims .
recorded by Court in:mass tort actions relatmg to industnal .gas leak disaster .
—Fund deposited. by the tortfeasor multinational company.in Reserve Bank of
Indla pursuant to Court’s orﬂer — Review. of the settlement —,;In .case;Conrt
sets asnde the setﬂement it has mherent jurisdiction to. order restltutlon of the ..

: fund tq the company — Secl:lon 144 CPC in terms-does not apply — When ‘the_
company: acted on the fa:th 01‘ the Court’s order, Court whlle settmg asnde the .
settlement should not pass. any 4 order which would operate,to: 1w~dlspdva_;1§age

— Civil, Pmcedure Code, :1908, Sectlon 144 —. Bhopal Gas Leak Disaster .
(ProcessmgofClalms) Act, 1985 Sectmns3&#l,, . CH%iA fihoas 3t BER e

- 1Civil ‘Procedure -Code, 11908 —:Section:144 —--‘Doctrme of restitution -
Based -on- eqmtable principle — Section 144 does not confe-: ‘any New- substarii/
tiveright.~ It does'not apply to Supreme ‘Court i inappeal: under Article: JIEMS g
Constntutmn of Indla, Artmle 136 S Sl i el ? agld o 1o 6801 L ““‘

b PR u [ ta ey qf“dt 582 r"' fiwy

Helﬁd‘._‘.u Lt il 4 HoES SES o by
\ 220G 3 Hhgudandem
Per majomy (Ranganath Mzsra, CJ andAhmad:,J concy i

A s :" 3 ) anituiizenel!

Resmutlon is an eqmtahle prmc }Ie gl}d 1s suqugtago the discretion. of the. ..
Cmu:t Section, 144, Code.of Civil Procedure, embodyin gahe; goctrme of;rgsm s
tion does not. confer .any-new s substantxvc _1ight 1o, ;he,patty po;,alrpadyoh;am- 43
ing under the: general daw. Ihesectien mgrf,lg Erc:gula;eg(?tl'np-,pcmgcr of the Court:.
in_that behalf, -But, in. theﬂp,l:psent case, Section144 CPC does not in erms app:,:
"1y 'Ihere 4155 plvg?ys;ammhercnt; ]ur}sq;cuon 10 .order, gestitution; a Jgr;nor@rm o
where a.party. has.acted.on the faith of an mdcraqf the €oprt.; B, hugam‘sjloulcl
not. go, back, with, the ;zpprg:gsmn that, the judicial process S0, operate.d as 10,
wg_aken flus vaSIHDH and.whatever.it; dld on: the Hfaith,,of the.court’s, Qrder, =
operated to:its dlsadvamage At is the, duty of the.court to.ensure that:no ditigant:::
il goes back w1th a feelmg that he was pre;uﬁloed by.an act which he dld on the
faith of The’ toutt’s“order, Both ‘on pﬁncnple and a‘s.itﬁont}' lt‘bémmES .ihe Idl(ltyl ;
of thecotirt Iy much‘moral as it 1s“legai Z'to order refulid and rcsm on (_)t: =k
thé Anfount to the" UCC —if thc ‘settlément is sej ‘aside. ' ‘(‘P aras'147 aj o

LA

Binayak Swain v. Ramesh Chandra Pamgmhi AIR 1966 SC 948 (1966) 3SCR 24 fa:
Berham v. Kedar Nath Marwari, AIR 1922 PC 269: 49 IA351: 27 CWN 582; L. Guran
Dittav. T.R. Ditta, AIR 1935 PC 12: 153 IC 654: 37 BLR 162, relied on

Fors :"-‘-"




594 SUPREME COURT CASES - (1991)48CC

National Textile Workers Union v. P.R. Ramakrishnan, (1983) 1 SCC 228: 1983 SCC
(L&S) 72: 1983 SCC (Tax) 2; Jagendra Nath Singh v. Hira Sahu, AIR 1948 All 252:
1948 All L 25: 1948 OWN 73 (FB), approved

Alexander Rodger v. Compro:r D’ Escoimpte de Paris, (1871) 3 PC 465: 7 Moore PC 214:
24 LT 111, cited

‘Strictly speaking no restitution in the sense' that any funds obtamed and
appropriated by the Union of India requiring to be paid back arises. The funds
brought.in by the UCC are deposited in the Reserve Bank of India and-remain
under this Court’s control and jurisdiction. Both on principle and authority it
becomes the duty of the court — as much moral as it is legal — to order refund
and resutuuon of ghc'amount to the UCC — if the settlement is set aside. .,

il e % WP Y =7 .(Paras 147 and 148)
Acoordmgly, in the event of the settlement bemg set aside the UCC shall

be entitled to have 470 million US dollars brought in by it remitted to it by the -

Union of India at the United States along with such interest as has accriéd on it

in- the account.-But this right to have thie’restitution shall be strictly subject to-

the condition- that the UCC shall restore-its undertaking-dated November 27,

. 1986 which-was recorded 6n November 30, 1986 by District Court at Bhopal

and‘on the strength of which the Court Vacated the order of injunction earlier
granted against the-UCC. Plrsuarit to the orders reoordmg thie settlement, the
said order:dated November 30, 1986 of the District Court was set aside. by the

Supreme Court. If the Settlement goes, the order:dated Novemiber 30;°1986 of-

the ‘District’ Court will automatically stand* restored and thé UCC would be
required to comply with that order’to keep and taintain uneéncumbered assets
of the.value of US 3 billion dollars;during the pendency of the.suit. The right of

the,UCC to.obtain the refund of and repatriate-the funds shall be subject to the

performance and effectuatmn of its obligations under the said order of Novem-
ber 30, 1986 of the District Court at Bhopal. Till then the, funds shall remain

within the jurisdiction of the Supreme Court and shall not be amenable to.any

other legal process.  (Paras 154 and 155)

Const:tntmn of India — Artlcles 136, 137 & 142 — Industnal gas leak dis-
aster <. Settlement of clainis recorded by Supreme Court — Review of — Pre-

settlement opportumty of héaring not afforded to victims'— Though there was -
non-compliance with principles of natural Justlce but the’ settlement was not*
vitiated on that groiind’ alone as the victims had opportunity in review proceéd- -
ings’ - Court would not refuse to afford such’ opportunity in the review

proceedmgs on' ng:d technical ground’ that the concliided ‘$éttlement could not

be’treated as provisional in the review’—- Where' matter -involves‘moral and ’
hnmamtanan cdnsunn..raticsma.2 pmcedural techmcalitles ‘should yield to

Bhopal Gas Leak Disaster (Pmcesmng of C]aims) Act] 1985, Section 4

Admmlstrative Law — Natural Justnce — Audi alteram partem — Non-
comphance mth the rule of — Effect — Void or vmdable — That prejudlce is

- caused i§ to, “be”’ assumed and not’ separatel_v shown — But fatal effect is. not:

mevitable — It should be wewed in circumstaniial ﬂex:lblllty

P
U
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" ering, the scope;:a .and content of {he, obhgauops‘to

that tﬁe éi“fected ‘pefsons may avail themselves of an opportumt_y

"%t . UNION CARBIDE CORPN.v. UNION OF INDIA

Heldis i o tes bi chomnadl bomst a0 ol asiar i
Per ma}omy (Ranganaﬂwam, CJ and Ahmad:, A

..........

Omxssmn 10 comply ‘with the reqmrements of 1he ruﬁe of auc
parfem, as a general tule, vmatcs a dectsmﬂ Wherc thcre is viol
]ustloe no résultant or mdepandent prcjndlcc negd pe sho“?g' 1S the de.ma _Qf
natura“l ]usnce lS in jtself, sufficient pre]udrce and, it 10 say. ihat ®
even with observance of natural Jusnce the same. conclusmn would have been -
reached. The Gitizen “is enmled fo be under the Rule: of qu and ot tthule

- of. Dlscretnon” and “to remn thc mamtexia ce 'f constltuuonal nght of ,;udwxal -

dlscrenon is to shift. the foundatwns of frcsdon? from t‘he rock tp the sand”. But ..
the. ‘effects and consequcnces “of. non-compfqnce may . alter iwuh sntu'anonall:.,
variations ‘and particularities, illustrating. a “ﬂem_ble ‘usé Of dlscreuonary‘j
medi to‘meet novgl legal: snltuatlons” {Natural Justice should not dcgenera;c

F1d

P 're hO ‘ld;‘bc a cnr(:umstantna},,

ﬂexnb:]ilty Y0 4 ] S
W‘:.s*emnv Bomeman, 1971 A029? (-196, gAnEB._z ,relied.
N,qrt nal Textile, Workers:, Umon V. PR. Rama{crwhnam (1983) 1 F
: (L*&s) 72 1983 SCC (Tax) 2 Instibise of Chirteréd Accountanis’ of Tmﬁa VLK

Ratna, (1986)'4 SCC 537: (19 61 ATC714; K1. shephar&—v Union of India, (1987)4
LSCC481: 1987:SCC (L.&S) 438, RiB: 'Shreefam {Duibga Prasad viSetilement Conimis- i
“sion, (1989) 1 scoszs 1989 SCC\(Tax) 124; H.L: Trehan'v: Unior of Iridin (1989)1:%1
1 SCC: 7164: 1989 .SCC (L&S).i246:1(1989) 04ATC. 650; Leary. v National:nion: of
., Vehicle Builders, 1974,Ch 34; Calviny, Carr, ] 1980 AC 574: (1979 d) 9)2 Al ER: 4{40%@
Tl5yd v. McMahor, 1987 AC 625; (1987) ; 1AIE R 111 , Teferred o o s SaeeTin:

Prof ‘Wade: AdnunmraaveLaw“mferred o : W

“Ini: Sahit case’ theéiSupieme:Court not only held that there was no com-

‘ pl;ance with the principles of natural;justice:] .but also.held: that-thc result of the -

non-compliance:should not t be a;mechanical mvahdanqn The Court ,suggested
curatn(es The Cqurtwas not pnly sntmg ;n Judlcxal revlew of chgls)anon' but
was acgurt of oonstructtqn aﬁso! for, Jt is upon propcr constnlxcgop of the pmw-
snons, questions, of wnsntutlonahty come 10 be decided. The {J?urt was. cqns d_-‘_l,,

Section 4 of the Act ft cannot b'b sald o hav > gone. beyond thc galc of
enquxry when Jt cons;dered the funher quesnon as ;ghe 3gllffercng ways zi"x
which thar'obligation Could be .complied,with OF- s‘atqls'ﬁt;,g.;me Court expressly .,

' ooglphanee wnh the. pbl;gatmn ;1o .issue, nouqes dld not, by .
in the, cxrcumstanoes of thc case itia eg e lemem qnd
oﬁbemg heard
in the course of the Teview petitions. Tt Js not pro,pcr 10 Jsolate and renderayart
the two implications and hold the su ggested curative a$ a mete obiter. il

(Paras 162 and 166)

Charan Lal Sahu v. Union of India, (1990) 1 SCC613, cons:dered and explamed
’The whole isste, shorn of legal Subtleties, is a moral and ‘Hu‘lﬂamtﬁnan
one, It is‘of utmost importance that in-an éndeavour-of's ‘SuCh gréat ‘magmtﬁde”
where the Court isitrusted with the, mbra"l responsib?llty of Ensuhn ]usu 1
these tens of thousand mndoent victims, ‘the’issues of h‘uméﬁ‘ uffemi {g'dd r‘:o’r‘
become Obsciirein procedural ‘thickets. ’It fis &Ti’ﬁcuit to acocpt 1hié comen‘tmn L

s RS REERTERE A B A {200 LS ile L
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that the Court could either review the orders dated February 14 and 15, 1989 if:
legal grounds for such review under law-were strictly made.out or dismiss the
review petitions if petitioners fail to make out a case in accordance with the
accepted” principles regulating the review jurisdiction; but the court could not
adopt an, intermediate course by treating the settlement as a proposed or
provisional settlement and seek now to-do what the Union of India was

expected to do before the settlement was reached. In asituation of this nature-

and magnitude, the review proceedmg should not be strict, orthodox and con-

ventidnal but one whose scope would accommodate the great needs of justice.
That apart, the individual petmoners‘and the petmoner-orgamsanons ‘which -

have sought review ‘cannot be held to’ represent and exhaust the interest of all

thé Victims: When an’ order affects a pErson not a party to the proceedmgs, the'
remedy of an’ affec:ed person and the Jpowers of the Court to grant it are well
settled. The nature of the, _present review proceedmgs is indeed sui generis. Its
scope is pre-set by the terms of the order dated. May 4, 1989 as well as what are.

further nécessarily’ xmphcn in Sahu. The scope ¢ of the rewew in the presént case
Is to ensure Ihat no mxsearnage of )usnce occurs in a’ matter of -such- great
momient. Thls 1s, perhaps, the 1ast opportunity to verify doubts and to" undo
m]usnce, if any, which may haye oecurred, The fate and fortunes of tens,of
thousands of persons.depend on.the effecnveness and fairness of.these proceed-
ings:The legal-and. procedural-technicalities should yield to the paramount con-
siderations’ of justice and.fairness.- The considerations:go beyond legalism and
are largely Humanitafian; It'is of utm}osr 1mp0rtance that*great ISSues of human
suffenng are not subordinated to legal techmcalltles

i,

L1 0 el eaitedy " (Paras 170471, 172, 174 and'iTS)

S}uvdeo Smgh V. Srate ofPun;ab AIR 1963 SC 1909; relied or:‘ e

o Constltutmn of Indla - Artlcles 136 137 & 142 i Industnal gas Ieak dis-'
aster — Sults clan‘hmg compensat:on to vuétxms S Settlement of” cfmms'__
recorded by’ Supreme Court' — Review petition questlonmg the settlement on;'
gmund of’ madeqﬁacy‘ of the Settlement fund pfud by the torti'easor company s

Held, settlement qannot ‘be'set asidé ‘on the ground of msuﬂ" clency of settle—

ment fund — Just eomgﬁensatwn ‘in stich’ mass tort aetmns is to" arrive at an"_
approx]mate compensatmn fo the loss suﬂ'ered by a mugh and ready process""

when® liability of the’ tortfeasor has not fi rmly been establ:shed’ by going into

complex questions mvolved in’ such’ act:ons — In the evént the fund' to be -

g

insuffi cnent’ in future, Government of Indla as a welfare State should make

good “the det‘icnency (Ahmadi, J. d:ssentmg) — BhOpal Gas Leak D:saster

(Processmg of Clalms) Act, 1985, S‘eehons 3 and Badtial s )
Held s pns
Per ma}anty I § e : :
r A, hestowmg a second thought whether the sett]ement is JUS[ fa:r anq ade-

quate, the, Court should not proceed on the premise that the lxablllty of. the
UCC has been; ﬁrm!y establxshed _The suit involves complex quesuons as.to the

basis. QLUCC,'S liabjlity. and, assessment of. the quantum of compensation.in a -
ma,ss l,qrt aeuon One. of, the. areas of controversy. is as to the. -admissibility of

¢ O

smemlf' ic and statistical data in the quantification of damages without resort to :
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the evidence as to injuries in individual cases..Even t0'the extent a'settlement
goes; the idea of its fairness and adequacy necessarily be related:to the mag-
nitude of the problcm and the question of its reasonableness must bc,assessed
puttmg many considerations into the scales JIt-may be hazardous to behttle the
advantages of the settlement in a matter of such comple;uty Every effort should
‘be made to protect the victims from the prospects of a protracted, -exhausting
and uncertain litigation - ' = DA .(Para 188)
Srerlzng v. Velsicol Chemical Corp., 855 K. 2d 1188 (1988), Florence B.;Bigelow ¥.:RKO
. Radjo Pictures Inc., 327 US 251 (1946): 90 L Ed 652; Story Parchment Company v.
* Paterson Parchmenr Paper Co., 282 US 555: 75 L Ed 544; Tatlor v. Bradley, 4 Abb
App Dec 363: 100 Am D30415 Frederick. Thomas. ngslcy Ve .S‘ecrezary;of State for
India, AIR 1923 Cal 49: 72 IC 2’}'0 36 CLI 271, referred to., .-
Kurt Nuttmg Law and Phxlosophy, Vol, 9, No 2, May 1990 — “Scwutlﬁc and Legal
Standards of Statisncal Evidence in 'I‘ox;c Tort and Dlscrlmmanon SLIll” rcferred 10 .

“In many tort actions the world over spcedy aclj udlcanons and cxpedltlous
reliefs are not easily accomplished and many of them. have‘ended in settlements.
In the context of the problems presented by the issues of liability in cases.of
certain corporatc torts beyond the. corporatc_vell therc is an impressive body of
academic. opinion amongst thé schoolmen that the very theoues of limited cor-
porate liability which mltlally served as, mccnlwcs for, commex;aal nsk—takmg
needs re-thmkmg in certain areas of tortlous llablluy of corporations. Some
scholars have advocated abolmon of Ilrmted hablmy for “knowable tort,nsks”
This, of course, has t'ne limitation. of one more shade of an academwtan,s_pol_nt
of view for radical changes in law. * =~ - . .. (Para194)

An Econom:c Analysis of Limited Liability in Corporation Law 30 U Toronto LI 117
(1980); The Place of Enterprise Liability ir. the Conirol of Corporate, Can'du-':tf 91 Yale

. LJ 1 (1980); Should Shareholders be Personally Liable fqr the Torts of their Cprpora-
tions, 76 Yale 1.3 1190 (1967), referred 1 1 sl ivs: !

While it. ‘may not be wise or.proper o ,tlepnve the victims' of Ihe beneﬁt of
the settlement, it is, however, necessary, to ensure:that-inthe event:of the settle-
ment fund being found inadequate 10 .meet-the compensation-determined :in
respect of .all the present. claimants,sthose persons who may have. their-claims
determined after the.fund is:exhausted are not left. 1o fend for themselves: But,
such, a contingency, may. not arise. having Tegard. 10 the sizeiof the settiement
fund. Ifitshould arise, the reasonable-way.to protect the.interests of the victims
is 1o hold that the-Union of India, as a welfare State and in:the circumstances:in
Wthh the, sculement was made, should-not be found. ,wantmg in. makmg good
the deficiency, .if-any. Itds:held and declared accordingly. «., - ~{Para 198)

Ttie factum of the settlement was not disputed. Iridéetij*‘Umon of India did
not initiate any substantive proceedings of its own to.assail the.agreement-or
the consensual element constituting the substratum of the order.of the Court.

‘The legal contentions as to the validity of the. settlemem were.penmtted to be

raised inasmuch as that an ogrder made-on consent would be at no. hlgher foot—
ing and could'bé assailed on-the grounds on which an agreement could be. But,
as stated earller, the factum of the consensual nature of the. ;ransacuon and its
existence as a fact was not disputed. ‘Those legal contentions .as to the validity
have now failed. The resu]us that the agreement subsmls . (Para 199)
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Per. Ranganarh Misra, C.J.. (concurring) .-

~ There has beennio final adjudrcatron ina mass tort action anywhere There
are cases such an alternaté procedure has’been adopted over the years 'on
account of the fact that trial in a case of this type would be protracted and may
not yield any’social benefit. Assessment of’ oompensanon’ in cases of this type
has generally been by a rough and ready process:'In fact, every assessment of
compénsatron to some extent is by such process and the concept of ]ust com—
-pensatton 1s\an attempt to appronmate compensanon to the: loss suffered

T

BN s e e R (}E’ara 10)
If the ltugatlon was to; go: on‘ ments m‘ me Bhopal* court the relref would
‘have been available to the ‘victims at—the earhest around'2010 In the event the
ELSE Cdurfs would’ ﬁave beén' ot‘ the wew that strrct itablhty was forelgn_ qi_ the
Ameérican’ ]unsprudence and oontrary to U, S. pubhc poltcy, the geeree p*ould
not have'been executed i the United States ‘and apart frOm the Indian assets of
- UCIE; there ‘would-have’ been no scope t‘ol‘ satlsfacnon of thie decree Wwhen
! _dhaImg with'this case”the Supreme Eouirt ‘s always ‘taken” é“’pragmanc
approdc'h Under’the constttuttona‘l dtsdt Tn;te determmatton '8F disp" has
been Ieft'to: the’ lherarchtcal system of courts and the Supreme Court at.its apex
has~ the' Inghestt Soncern‘to; ertsure"th__at Rule of Law orks: éffectnver and jhe

. cdiise of “tistme mn notw sufferSf o' haveadecree' er stru Im fora uarter
is¢.or) 3Y : ggli qQ

of century Wit tHe apprehensmn that the decree i ay ‘be ulnmately found not

- to ‘B lekecutable: would ‘certainly fot’ have ’Ueen a srtuatton ‘which 'the C’ourt
:-m\tldWUntcmnw o s e ‘(Paras 174nd 18)
" Mt j;az eomat Ra??amv Vard}uchrmd, (1980) 4scc 16 crgst) 1561{ 97,,}980
:'ﬁr A
(Ch ) 933, ‘Feliedon e
9, Disbdior of Public' Prosecutors, ('1961)2Au ER 446, efened,m sl
Dllver Wendell Holmes: The Common Law (1881, referred 6. = '.* S
;:Thel Act! provIdes for ‘a:Fund :intoiwhich -the decretalt sum has* to be
c redtted “The: statutes: cohtemplates' offa-proceduret for” quanttf" t’:zitton “of
- individualsefititlément: of* compénsation: and:-as “and" ‘When compensatrort
- becomes:payablé itsis to:be’met out of the!Fund: The:fact that the Uniofi of
- India has‘taken over the right  to sue ombeha!ftof ailithie victims indiéates that if
- theretissa-shortfalk:in: the Furd perhaps/it would be the:liability 6fUnionvof
- India:to:méet: the:sameir'Somesof: the observations of thé' vires BencH suppori’
this:view: Thegenuine claimants thus'haveno‘légitimatei grievance’to make ‘as

longgas*compensanomstatutoniyf-quanttfiedlas availabl€ to- tﬁem* because the )

sotirce:from which the: compensatton comés mto the Fuhd'i§ not of‘srgmf‘ icant
- ‘relevanceito theClaimant, i i erstis s o Bin ol ag adt o ~i(Bara 11)
- PerAhmadyUfr(dzssehnng} Featy w1 n s:.lLJ aevie BRRTF e Ry st 0

~7% sy S

"Acctmlmg’fo‘tﬁe‘ mterpretattotgPu b ot

i s
sco e OE’ Sectl’ons ‘3 And 4.of tie’ Act re-decxsronal hearm ‘ouight o, have
P pPr 8, 0ught 10

: f {045 s6 é“tf in ot ite 'ttze'sét't 'emetit‘as' ) he
k, ma;onty tﬁe*lapse 'eo’uIdee‘ Cu‘red by a post' ?dee‘lsi‘Onai ‘Hearing, The § scope of the
. Teview petitionscaniot Be Any, different at the post-decisional stage also. Even
oAl that stage the 'Coutt'can eithy apﬁrove of the settleme Prove ,

A But xt ‘cannot, w1thout thé ’conSEnt of’ the coneernéd party,"xmpose any ne\ar or
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-additional financial obhgatmns qon-it:At. the jpost: -decisional’ stage it:mustibe

satisfied thatthe-victimsare sriformed-of or are-aliveito the ‘processTof hearing,

- individually ‘or through préss :Teports,-and: if-it‘isvso patisfied iticanrapplyits

‘mind:to the fairness and reaSDnableness af the, settlement and eitlief endorse it
-Or refuse 10 do 80. The Court has to'Teacha  definite ebnclusmnbnfthegu&ﬁon
.whether the-compensation’ “fixed ‘urider fhe- agreement isiadequate- or otherwise

:and baéed thereon decide whether or not to-convert: qtnto adecreéiiBu‘t ona

mere ; poss:bmty of there:being 2 shortfall, a possibility not: supported by.any
realistic appraisal 'of the fnaterial on record but on a-mere; apprehension;. quia
timet, it,would not. be proper 10 saddle, the Union . of Indja v.;uh the liability 10
make good the shortfall by unposmg arn - adt’htlonal term in’ the settlcment

swithout its consent, ili‘exercise of power ] unqer Axnc‘le “152 ‘of the Constgtunon
qr any statute or, on the pretmse ‘of its. duty as a we‘lfare State The rmon”ﬁf
Indla has ’not been found to be 4 tortfeasor. anq 50 ifs: habﬂuy as a tortt‘easor
‘would’have 0 be gone i intoind separi‘sie eeding 2 ‘and not jin the. ,pregem peti-
“tions In case the't ‘Couit’s corclusion was | tha he settlement tungi is gngdqq}laj
me ‘only Iogleal thmg on ifhe’ pém of'the cort  worlld.b ‘thes s"e't'tlemem

edic
and‘leave’ ‘the pafues o wofk En‘ft' ; ’fresh Settfement L 01 go to tngl m‘”the pendmg
sult '11 i 1mpenmssﬂ:le in law to zmpose ; thie burden of makmg good lppLsI ort-
\fall"dn thie Union of Imha and thereby s saddle the Indian fax paye fort

feasor’s halgﬂlty,qf at«all «‘; L

g & r :
53 Bhopal Gas Leak Blsaster (Proeessmg of Claims) Act, 1985.

— Bhopal Gas Leak Disaster. (Reg:stranon and J?rocessmg .of Claims) §ch_e_me,_
1985 — Paras 4 &5 — On’ mere poss: nllty ‘that med:cpl docun; t:on and
‘citegorisation were ‘fauilty and highres'of ‘Various Kirids of mjurféﬁf "‘d‘dnsa])le-
‘mént indicated were undependible; held; “the 'semement of élaiifis récorded ‘by
‘Supreme: .Court.cannot be sef aside’s 240 facts jheltl,-pa’t'tuzulm' carehdsigone
into:the:prescription of the =med:cal'ﬂoeumentaimn tests*and the“:formulatwn'nf

the results for; purposes o{ ,evalpatlogl and: categor:satlon £t big 5 13 ;yp.-g il
e s - o nit S iR S T q"' 'v;‘«.r(Pal'.'a? f179;t03.86 197)

UFT =t .',J_ : Rl R T el L

*Constntutmn ofzIndia )--;Ar.tleles 136, *137.4&‘142 —Bhopal:gas jeak idis-
aster —_ Settlement recorded by Supreme § Courti— .Questmned relyingon. prin-
enple of strict liability laid flown dn;M.C. Mehta;decision = Size,of the award
should be proportmnql tQ the aconom:c supenonty “of fhe | offender. — On facts
held, Mehta pnnclple ina phca’ble — Bhopal Gag Leak Disaster (Processmg p-of

‘Claimé) ‘Act, 1985, Sections 3, 4, 9 — ’I‘ort Laiw‘i—- Bhopai Ggs }..gak Dzsaster
(Processing of Claims) Act 1985 Séctlohs 3anhzl O g4 Jauii O3 Sl

'.J;

He]d SRt & “n' _ 5 : L
Perma)‘omy e L .
"” Y AT J J:;!s 1

The, sememem was arnvad at and 1s_ lcft un,dlstgrbed aOIl an verall view.

i B LT

The settlement caninot be assallea as violative of Mehta prmmpfe which ;mght
have afisen ‘for consnderanon in ‘a strict: adj lcatu:m In “the mattcr of
determination of - ‘compensation also under - the’ Bhopal’ “Gas Leak ‘Disaster
(Processing of Claims):Act; 1985, -and the scheme framed theéreunder;’ there is
no scope for applying the Mehta *pmnmple inasmuch.as the tortfeasor, in terms

of the settiement — for all. practical purposes -—,stands nonona)!y substituted

=
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by-the settlement fund which. now: represents and exhausts the: liability .of the
alleged hazardous-entrepreneurs viz., UCC and UCIL: Moreover;; the:Mehta
principle can have no application against Union of India inasmuch as requiring
-it to-make good the deficiency, if any; the:Court:does not impute to it the posi-
tion.of a just tortfeasor but only-of a welfare State. There is, therefore; no sub-
Stancein the porm that Mehta. prmcrple should guxde the quantification of com-

pensatron to-the victim claimants.- ' o L (Para 202)
. M.C. Mehtav. Unior of India, ( 1987) 1 SCC 395 198'Jr SCC (L&S) 37 drsnngmshed
Per Ranganath era, C g ‘

!r{ ......

{"rom RJ.rlands V. Fletcher are essenllally oblter, thou gh may serve good gmdelme
for working out compensatron ‘But, the present, casé is not concerned.with the
questxon as to whether the ratio of M C. Mehta should be applred to cases of t the
‘type referred o’ n 1t m Indxa There ‘have- been several instances, where the
Supreme Court has gone ut’ofits v way 10 evolve prmaples ‘and make dlrectrons
whleh"\i}ould neet _the demands of justice in a gu)en_' srtuanon. ,Tius,, however, is
10t an occasion. when such ari expenmenl;could have been undertaken to for-
_muraterthe Mehrd pnncrpfe of strzct Iraburty at the eventual risk of. ulnmately
losing the Iegal battle.” "\ ot v v, (PATaS 16.and,19)
.r. M. C.Mehmv U'man ofInd:a, (1987) 1 SCC 395 1987 SCC (L&S) 37 dm‘mgwshedw 2
RyEnds . He:cher 1868 LR 3 HL 330: (186]—73) AllER Rep L referred to
e B : A R o _;.,rn.__,_ | ; KMJ’T[].O?:S‘UC
~Thé Iudgr‘nents Of tl:le COurt were dellvered by' e

- P R .uxﬁlin

2 2

s

.. C.J _(concumng)-—- I entrrely agree wrth my
noble-'and_ !eamed brothestenkatachahah and hope: and: trust: that the
Jud gment-he- has produced is. the epItaph on thelitigation. :F usually .avoid
:multiplerjudgments:but this seems to be!a'matter'where somethmgrnore

N e

: than what is said in the‘main ]udgment perliaps:should be saidh =y T

-:i

> mdustnalr tragedies-that:histoty has recorded got:clamped down-on the
'-otherwrse*qmet towrrshrp of: Bhopai ‘the:capital 6f Madhya Pradesh: Thie
‘incident'was large int magmtudé—— 2,660° people’ died. mstantaneously and
‘qmte'a good fdumber of the mﬁabltants of the town suffered from several
_ _In,"sorhﬂ:}asei 1ﬁe redc _mamfested o temgoraneously and
_iri”ofhers’the effect was.to manifest,itself- much, fater .o B s
.-3.:Union Carbide Corporation (‘UCC’ for short) a multmatlonal
' one, has diverse and extensive international operations in countries like
Ind:a _Canada West Asra, the Far East, African countrres Latm Anwnca
k 2urope,“It* has a:‘Sister’ corlcern k_nown as’ Umon Carb:de India
Limit e (‘UCIL"for sh'ort)r In, the. early hours; qﬁ December. 3, 1984,

WA £y

- there .was, a massive, escape, of lethal gas from the > MIC Sthage Tanlc of -

tho pIaanto the atmosphere which led:to:the calamlty R

~-'—"'4. Severa'F su1ts were filed ! thé“Unlted Statés’ of” Anienca for
‘ddfifages by the’ legal' tepresentativesof the deceased and’by’ many of the

% 2% Early-infthé; morning of December 3, 1984, one of the greatest.
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affected persons. The Union of India under:the Bhopal Gas Leak Dis-

aster (Processing of Claims). Act of 1985 took upon-itself the right to sue

for compensation on-behalf of the affected parties:and filed a suit for
realisation of .compensation. The suits were. consolidated..and Judge
Keenan by his order dated May, 12, 1986, dismissed them on the ground

of forur, non conveniens subject, inter alia, 10 the following conditions: .

<o - (1):Inion ‘Carbide shall consent to submit to the jurisdiction.of
" . the courts-of India and shall continue:{o waive defences-based -on

~ the statute of limitations; and -, .. o of a0 T
... - +(2) Union Carbide:shall agree 1o satisfy'any judgment endered
. .against-it in an Indian court, and if,appealable;al_lpheld by-anyappel-

late court in that country, whether such judgment and .affirmance

. comport WIth._tbgm_mma__l requircments.of dug,process. ; - 1 .o

. .\5. The United States Court of Appeals for the Second Circuit:by.its
:decision,of January 14, 1987, upheld.the first condition:and in respect of

the second opestatedzy iz (L hs e a s hnain M 0 - G I
- “In.requiring that UCC conserit to enférceability of an Indian
-+ judgment ‘against it the District: Court:proceeded at’least in part on

- .. the ;erroneous assumption -that,: -absent 'such-a requirement, the -

- _plaintiffs, if they should succeed in obtaining an Indian:judgment
__against UCC, might not.be.able to enforce dt-against -UCC:in, the
.- United States. The law, however,-is :t0 the icontrary:; Under -New
York Law, which gdverns actions brought in New, York to enforce

= LT —t

" foreign judgments ... foreign country judgment that.is final, con.

a &, D

" clusive and enforceable where rendered must be recognised and.wall -

" be eiiforced as ‘conclusiye between the partics £0 the extent that &
 pranis of denies tecovery bf a sum. of mongy’ except,(hat It B o
- Heenied tobe cpnehusive i L S T T

1* the judgmient was rendered under a system which does

) not provide impartial tribunals of procedures compafible, with

the requirements of due process of el e
'3 the'fofeign court did not have personal jurisdiction over

. thedefendant. . e
© 7 Ariiiclé 53.'Recoghition’ of Foreign Country Mopey Judgments.
Although 5304 further provides that under ‘ceftain specified condi-
tions a foreign:country judgment need-r‘ig‘t'jbe'-fr‘cqﬁguiz'é:d, none of
these conditions would apply to'the ipresent cases except for the pos-
- sibility of failure:to'provide UCC with sufficient notice-of proceed-
ings or'the existence of fraud in obtaining ‘the juidgment, which do

- ' not presently.exist but-€onceivably could occur in the future.” -
TheCourt rejected the plea‘advanced by UCC of breach of due process

by non-observance of proper standards and ultimately stated: ~

3 o =i
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« = *3“Any denial by the Indian- courts of 'Hfle"procéi.ss“can be raised

»¢'. byrUCE ‘as ‘a defence to’ the plaintiffs’-later ‘attempt to enforce! a
* = resulting judgment-against UCC.in this country.? - - 7. .

6. Afttér Judge Keenan'made the order of May 12, 1986, iir Septem-
ber of that year Union of India i exercise of its power under- the Act -
filed a suit in-the District:Court:at Bhdpal:‘In the plaint it was’stated that
death tolli up to.thén:was: 2660 and: serious injuties hiad: been suffered by
several thousand(persons and-in alF more than51dkH persoris had'sought
damages up to then. But the extent and‘niature of tlie injuries or thé after

-effect: thereof: suffered by victims of the disaster had:not yet been fully
ascertajned though sutveyand scientific and-medical studies’had already
‘been® undertaken.: The. suit ‘asked for a’deciée 'for damages ‘for such
amount as may be appropriate urider the' factsHrid the 1aw and a8 ay be
.determined: by: the Court so:as:to, fully, fairly and: finally ‘compensate all
‘persons:and ‘autherities who Had suffered: as“# tesult. of the. disaster ‘and
were having claims against the UCC. It also asked for 4‘decree foreffec-
tive. damages. in: an;amount sufficient to deter. the defendant and other
-multinational corperations. involved. in; business activities .from; commit-
ting wilfuband, malicious-and wanton-disregard-of-the rights and safety of
‘thecitizens of India. While:the litigations:were ‘pending in the US Courts
-aii offer of 350:milion dollars:had been inade for settletent of the claim.
lefpﬁfAth‘dEdfgpﬁtE!ﬁﬁsiﬂ'g ‘outiofititetim ébﬁipeﬂé,a_tib'ﬁ* i:ii'cfg:'féd" by the
- ‘District Court af ‘BHopal e beforé the High'Coutt! ‘efforts for settle-
fiht{ere cintiniied! WHelt ' High-Chure redticed the ‘Guantam of
mgmcdﬁxﬁenéanaﬂt?dm R'350 crores {0 a stim 6f R$ 350 erores, both
JUCC did Union of Tidia eRallénged the decision of the High Court by
filing special leave petitions. If is in these cases, that, the, mattér was
 settled by two orders dated February 14 and 15, 1989.! On May 4, 1989,2
‘he Constinition BéntH Whith had reddided the settlément procecded to
set ot brief réasons on three aspects: (SCC p. 42, para ). Sy WOl
s aesiser (@), How did this Court arrive at the sum of 470 million US
" dolfats for an ovérall settlemient?” ¢ o e

o (D) Why.di -Court consider thi -
G o e i 5 o
={GHIY DEE Z'E:E.?‘:‘, ?gi*}“;% 'gi}i%f- .?saxﬁ EEET R e A R P e LIS

i aang (6);Why.didthe, Court not:pronounce om; ¢ertain: important

«:; 1egaliquestions, of s far-reaching importance said: to. arise..in the

.- . appeals-as; to; the; principles; of liability.of monolithic, economically

«» :entrenched:multinational<companies;. operating. with: inherently

- dangerous . technologies, in- the;, developingi countries.of: the Third

- orld, - questions said to be of great cantemporary. releyance, to
: ‘mthb\&‘éﬁ}ﬁcﬁﬁi% !qf tﬁ’éy’rl}ﬁ'd wbﬂ.d?,.t,) T A B e 0 KuEp e i

.
et et 0 A e, R MR ey
AR R GIITY DO L LD RGBS Ll E-..:iz SHIFLE IO o SR B (T

were fai, oz 7y

' Union Carbide Corpn. v. Union of India, (1989) 1 SCC 674: 1989 SCC (Cri) 243
Union Carbide Corpn. v. Union of India, (1989) 3 SCC 38
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..+, s ;1. The Court ipdicated- that.considerations of excellenceiand. niceties
of legal principles were greatly overshadowed. by. the pressing problems
of the, very survival of a large number qf wictims. The Court also took

I_Con&fitb;ioﬁ Bqn'cl__},‘said: (SCCp.49,para31): . 1 400, Vangna i
et . “As-to the remaining question; it has-been-said that-many vital
., juristic principles of. great contemporary .relevance ;to :the Third
; World generally, and. to India in_particular,,touching problems
" "emerging from the pursuit,of such dangerous technologies for eco-
" _nomic gains by multinationals arose in. this case. It is said that this is
~an instance of lost opportunity to this apex court to give the law the
““new direction on vital issues emerging from the increasing dimen-
sions of the economic exploitation of developing ¢ountries by, €co-
nomic forces of the rich onés: This case also; it'is said, concerns‘the
- -.=legal limits to be:envisaged, in.the vital interests-of the protection of
- the constitutional rights of the citizenry,-and of the environment, on
.. -the permissibility of such .ultra-hazardous technologies and to pres-
_cribe. absolute and deterrent standards of liability, if harm is caused
by such_enterprises.. The, prospect. of exploitation, of cheap labour
and of captive markets, it is said, induces multinationals to.enter into
~ the developing countries for such economic exploitation and that
o .this_ﬁfas“emin'_e'ht_iy'-an appropriate case for a careful assessment of
'~ the fegal and constitational safeguards stemming from’these vital
* issues'of gredt contemporary relevance.” R e B
8, THe Bhopal gas leak matter has been heard in this Court by four
different Constitution Beriches, The first bench con: sisted of Pathak, C.J,,
Venkataramizh, Misra, Verkatachaliah and Ojha, JJ. The hearing con-
tinued for 24 days, The challenge to the validity of the Act' was heard by a
different bench consisting 'of Mukharji, C.J., K.N. Singh, Ranganathan,
Ahmadi and Saikia, JJ. where the hearing continued for 27 days. The

t the law’s proverbial delays. in paragraph,31 of its order the

review proceedings wheréii‘challenge was to“the’ ;q;tlé@qup'weré' then
taken up-for’hearing by a Constitution: Bench presided-oyer by Mukhatji,

C.J. with Misra, KN Singh. Venkatachaliah and Ojha, 17.-a8°the other

_ miémbérs. This ‘coritinued for 18 days: It'is unfortunate that Mukharji,

C.3. pissed say sopn after the judgént had bees reserved and that
necessitated “a ‘re-hearing. The matters weré re-heéard at the earliest
oppottunity and this firthér hearing took 19 days. Perhaps this litigation
is* unique from ‘several afigles dnd this feature is n “added one to be
particularly rofed. The validity of ‘the Act has'been upheld and three
separate but concurring judgments ‘have been delivered? At ‘the final
hearing of ‘thesé matters long arguments founded ‘upon certain varying
observations of the learned Judges constituting the vires Bench in their

Kl

3 Charan Lal Sahu v. Union of India, (1990) 1 SCC 613
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respective decisions were advaneed and some of them:have béen noticed
inthe judgment of my learned brother;. © - . . - i e o
9: In the'main judgment now being delivered special attention has
been devoted to the conduct of Union of Iadia in sponsoring the settle-
ment in February 1989 and then asking for a review of the decision based
upon certain developments. Union of India as rightly indicated is a legal
entity and has been given by the Constitution: the right to sue ‘and the
liability ‘of: being sued. Under: our jurispriidence a litigating party is.not
entitled to withdraw from'a settlément by choice, Union of Tridia has not
filed ‘a ‘petition for review but has supportéd’ the ‘stand ‘of others who
have asked for-review. The techical limitaticis of réview havé nof been
inyoked in this case by the Court and all aspects have been permmitted to
be,placed before thie Court for its.consideration. . 5. ., . ..y . . -
++ = 10: It is interesting to: note: that there. has. been no:final adjudication
in-a: mass-tort-action anywhere: The several-instances which: counsel for
the parties placed:before us were: cases where ‘coriipétisation had been

} ‘case Of this

paid by consent or where' settlemiént ‘was 'reachied ‘either “directly or
throught a ciréuitGus process. Siich”an' alternate” procedure has been
adopted over thé years oh accoutt of the fact that frial in 2 case

t‘y)]:lc would be 'protracted and may fiot yield ‘any social benefit. Assess-

S T R A T N S L T SRS N L - 2 ] T e o
fentof compensation in cases,of this type has generally beei by a fough

and réady process. In fact, every assessment of compensation to some
extent is by such process and the concept of just compensation is an
atfenipt t0° approximaté’ comipensation to the loss s ffered.” We have

poirited Ot'it’ut brder OF May 4! 1989, that ‘the estimate i thé very

natbire of thirig$ canhof share thE dccuracy of an adjudichtion’. 1 would
humbly 4dd" that evenanadjudication’ would™only be'an attempt at
SEREinRlion - ERECE B Ml s Bt o O g
-, M. This Court did take intg 4Ccount while aceepting the settlement
the fact that. though a Subsiantial periodof time had elapsed the victims
were without relief, For guite some.ti L cou

- or before the. authoritics, under, the. Act was |10t very appreciable.; Per-
haps an inference was drawn from. the figyres, that the subsequent addi-
tions were, to be, viewed differently. T da,not intend, to,indicate.that the
clajms filed Jater are, frivolous particularlyon’account of the fact fhat
thereare contentions and some prims, facie materials 0, show.that thejll.
ellegss; of exposure,to MIC could mapifest. Iate. The nature of injuries
suffered on,the effect of exposure are nat the same or.similar; therefore,
from the mere numbet, no final opinion could bé reached about the suf.
ficiency, of the quantum. The Act provides for.a Fund into which the
decretal sum has to be crédited. The stafute contemplates of a procedure

A 5

For quite some time, the. numbe; of claims in courts
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‘for quantification of individual entitlement:of compensation and as and -
when compensation becomes payablc-it is to.be met out-of the Fund. The

a fact that the Union of India has taken:-over the right to sue'on behalf of
. all the victims indicates.that-if there is a shortfall in-thé Fund perhaps it
would be the liability of Union of India toiheét the same.’ Some'of the
observations of the vires'Bench suppott this view. The genuine claimants
thus have no ‘légitimate grievance to make as long a$ conipensation
statutorily quantified is available to them because the soutce from which
the compensation comes into the Fund is not.of significant relevance to

the claimantil,, Vo Lol ol Lonauaiis sad e s T pesar R &

X

o

_12. When the settlement -was reached a group of social activists, the
~ Press and even others-claiming to-be trustees‘of societyicame forward to
. question it..For some time what appeared to be a tirade was carried on by
the media:against the Court: Some people-claiming to speak on'behalf of
the social' think:-tank in-meetings disparaged the Court. Some Of*the
inriocent Victimis, weré even brought into thé Court prefises to shout
slogans at the apex institution.: Some resporisible citizens oblivious of
their own role in the matter carried on .ri_riijd-sli;:igin'g'. W £
13, The main foundation.of the challenge was;twofold: ;.
-+ (i) Thezriminal cases. could mot-have been compounded or
. quashed and-immunity against criminal-action ‘could:nat be grarted;
e .-and';=1§‘-~' 7oL s AN L R G siyeigaay :.'"-"'-'-"'r ' 1%
© - (i) the quasitim of compeiisition selticd wa grossly low.
So far as.the first aspect is concerned, the main judgment squarely, deals
with it and nothing more need. be said. As far as the second aspect goes,
the argument has been that the principle. enunciated. by -this Court in
M.C. Mehta v..Union of India*should-have been: adopted. ‘The-rule in
Rylands v. Fletcher’-has' been-the universally accepted ‘authority-in the
matter of determining compensation in tort cases:of this type::American
jurisprudence writers have-approved the ratio of that décision and Amer-
ican Courts too have followed the'decision as a precetient. This Coutt in
9 paragraph 31 of the Méhta* judgment said: (SCC pp. 419°21, para 31)
¥ ““The rule in Rylands v. Fletcher® was evolved in.the year.1866
. and it provides that a person who for his own purposes brings on to
. his land and collegts and keeps there anything likely to do mischief if
" it escapes must keep it at his. peril and, if he fails, 10.do 50, is prima
h —facie liable for the-damage which is-the natural consequence Of its
escape. The liability under this rule is strict and it.is no defence that
the thing escaped without that person’s wilful act, default or neglect
or even that he had no knowledge of .its existence. This rule laid

9}

i Lo o i

-~

4 (1987)1 SCC 395: 1987 SCC (L&S) 37
5 1868 LR 3 HL 330: (1861-73) AllER Rep 1
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down a principle of liability that if a person who brings on to his‘land
and collects and keeps there anything likely- to do harm and such-
things escapes and does damage {0 another, he is liable to.com-
pensate: for :the damage: caused: Of course, this rule applies only' ta
_ non-natura} user of the.land and.it does not apply. to things naturally
_ on the land or where the escape.is due to an act of God and an act;
of a stranger or. the default of the person injured or where the thing

" which escapes is present by the consent of the person injured or.in
' gertain cases where, thére is statutory authority. Vide Halsbury’s
- “Laws of England (Vol. 45, para 1305). Considerable case law has
developed in England as to what is natural and what is non-natural

'+ use'of land and-what:are precisely- the ‘circumstanees in - which this
. rule may be displaced. But.it is not necessary. for us to consider these

. decisions laying- down :the ! parameters’ of this rule because.in a
", modern industrial seciety with highly.developed scientificcknowledge

3 .

. ...and technology where hazardous or inherently dangerous industries -

.., ,are necessary fo,carry as part.of the developmental programme, this
rule evolved in the 19th century.

at a_time.when.all these develop- -

' ients of science and technology had not taken place cannot afford,

any guidance in evolving any standard of liability consistent with the
constitutionial norms-and: the€ needs of the present day’ €conomyand
«, social:structure;. We;need: not feel inhibited by:this.mle which was
1.~ evolved: inthe context of a totally different: kind of economy. Law
has to grow in order to satisfy the needs of the fast changing society
and keep abreast with the economic developments, taking place in

the country. As new situations, arise the law has to be evolved.in.

i

2 i drdéf to meet the 'challenge' of ‘such’new’ situations. ‘Law“Cannot’

_ #>afford’to rémain static. We havet§ evolve new principles and lay-
"+ dowd néw: norms ‘which’ would:adequately-deal’ withthe.'new

problems which’arise in a highly industrialised-economy. We cannot-
allow: our: judicial thinking:to be-constricted by reference to the law-
.. asit prevails in-England orfor the ‘matter-of that in any.other for--

_...eign country..We:no: longer need the crutches.of a-foreign legal-order.-.

.. ;We:are, cerfainly. prepared. {o. receive light from.whatever. source, it

comes. but we- have.fo. build our own jurisprudence and we. ¢annos,

countenarnice, an argument that merely because the law in Engfand
 Gos ot Feboghisé the rile of sirict and absolut abilty in cases of
! hazardous or inherently dangerous adtivities of the rulé 14id down in
b - Rylindsv. Flétcher® as. developed in-Englandrecogiises ' certain

“back our*hands

14 mitations ‘anid’ éxceptions; we i India" must hold

g S

i 3Ad fibt Ventite to'evolve ahew principle of liability sirice Efiglish

< utts Hava not Ao o1 We hiave 16 dovélopiotir o law and Ifwe
- find that it ‘is nédessary” to construct 2 niew principle of liability to
7' deal with an unusual situation which has arisen and which'is likely to

arise in future on account.of hazardous or inherently dangerous

Veiptanse i
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industries which are concomitant to.an industrial economy, there is
no reason why we should hesitate to evolve such principle of liability

merely because it has not been so done in England. We are of the
view that an enterprise which is engaged in a hazardous or inherent-

ly dangerous industry which poses a potential threat to the health
and safety of the persons working in the factory and residing in the
surrounding areas owes an absolute and non-delegable duty to the
community to ensure that no harm results to anyone on account of
hazardous or inherently dangerous nature of the activity which it has
. undertaken. The enterprise must be held to be under an obligation
to provide that the hazardous or inherently dangerous activity in
which it is engaged must be conducted with the highest standards of
safety and if any harm results on account of such activity, the enter-
prise must be absolutely liable to compensate for such harm and it
should be no answer to the enterprise to say that it had taken all
- reasonable care and that the harm occurred without any negligence
on its part. Since the persons harmed on account of the hazardous
or inherently dangerous activity carried on by the enterprise wouild
not be in a position to isolate the process of operation from the

~ hazardous preparation of substance or any other related element

that caused the harm the enterprise must be held strictly liable for
causing-such harm as a part of the social cost of carrying on the
- hazardous or inherently dangerous activity. If the enterprise is
permitted to carry on an hazardous or inherently dangerous activity
for its profit, the law must presume .that such permission is condi-
 tional on the enterprise absorbing the cost of any accident arising on

" account of such hazardous or inherently dangerous activity as an’

appropriate item of its overheads. Such hazardous or inherently
dangerous activity: for private profit can be tolerated only on condi-
tion that the enterprise engaged in such hazardous or inherently
. dangerous activity indemnifies all those who suffer on account of the
carrying on of such hazardous or.inherently dangerous activity
regardless of whether it is carried on carefully or not. This principle
is also sustainable on the ground that the enterprise alone has the
_ resource to discover and guard against hazards or dangers and to
. provide warning against potential hazards. We would therefore hold
that where an enterprise is engaged in a hazardous or inherently
dangerous activity and harm results to anyone on account of an acci-

dent in the operation -of such hazardous or inherently dangerous -
activity resulting, for example, in escape of toxic gas the enterprise is

strictly and absolutely liable to compensate all those who are
-affected by the accident and such liability is not subject to any of the
exceptions which operate-vis-a-vis the tortious principle of strict
liability under the rule in Rylands v. Fletcher’.” ;

14, In M.C. Mehta case’ no compensation was awarded as this Court

could not reach the conclusion that Shriram (the delinquent company)
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came within the meaning of “State” inAfticle 12 so as to be lable to the
discipline of Article 21 and' to'be subjected o a proceeding under Article
32 of the Constitution. Thus what was'said was essentially obiter.

15. The extracted part of the observations from M.C. Mehta case*
perhaps is a good guideline for working out compensation in the cases to
which the ratio is intended to apply. The statement-of the:law. ex-facie
makes. a. departure. from: the. accepted: legal- position in: Rylands v.
Fletcher’:.We have not been shown any: binding precedent from: the
American Supreme Court where the ratio of M.C: Mehta decision® has in
terms been applied. In fact Bhagwati C.J. clearlyindicates in the judg-
ment that his-viéw is a’ departure  fror the law applicablé to western
s N e I el
: 16. We are not concerned. in the present case as to whether the ratio

of M.C. Mehta! should be applied to-cases of the type referred to.in.it in
India. We have to remain cagnizant:of the. fact that the-Indian assets of
UCC throigh UCIL are:around Rs. 100-crores. or so. For any.decree in
excess-of that- amount; execution: has to: be taken. in the United. States
and one‘has-to remeniber the-observation of the U.S. Court of Appeals
that' the-deféfice of due“process would'be available to be raised ‘in‘the
execution précéedings: The decree 0 bé obtdinéd ifi the Bhopal suit
would have been'a money décree and it would Have been subject'to the
laiw référréd torip the judgment of the U.S: Coutt of Appsals, I the com.
pensation is defermined ‘on the basis of strict liability — a foundation dif. -
ferent from the accepted basis in'the United States — the décree would
be-open to attack and may not be executable. . ;. ...

417 I the litigation was' to: go on ort‘merits in-the: Bhopal-Court it
would have perhaps taken at least 8 to 10 years; an-appeal to' the High

Court and-a'further-appeal to this Céuﬂ‘iiioul_di‘havéf;éken in’all around
anothet spell of 10 years Wwith' steps for expedition taken.-We ¢an, there-
fore; fairly dssume that Iitig;ji'tif)_r’_r'__’_ilif"r_’ifdié‘ ivdg'ﬂd"_h"a‘?c'_ré“té’l’cefn’;'éfﬁimﬂ'20 :
years to reach finality. From' 1986, the'year when ‘the'suit was instituted,
that would Have taken us to the beginning of the next century and then
steps would have been made for ifs execution i the United Sfates, O
the basis that.it was 4 foreign judgment, the law, applicable {6 the New
York Court should, have: been applicable. and-the “due, process’. clause
would _Hgve‘hécomqgelcvant-. That litigation in the minimum would have
taken some:8-1@ years to be finalised: Thus; relief would Have been avail-
ablei to the victims: at .the.earliest around: 2010: In the. event the U.S.
Courts would liave been:of the view-that strict liability was foteign:testhe
American jurisprudence and contrary:td

AER ST 2

‘U.S. public poliey) théidetree
would not'have beerrexecuted in the United Statesyandi apart fromithe
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Indian assets of UCIL, there would have been no scope for satisfaction
of the decree. What was said by this Court in Municipal Council, Ratlam
v. Vardhichand’® may be usefully recalled: (Quoted at SCC p. 174, para 24
from Access to Justice — A World Survey, Vol. I Ed. by M. Cappelletu
and B. Garth, pp. 123-124)

“Admirable though it may be, it is at once slow and costly Itisa
- finished product of grcat beauty, but entalls an immense sacnﬁcc of
time, money and talent.
This ‘beautiful’ system is frequently a luxury; it tends to give a
4 hlgh quality of justice only when, for one reason or another, parties
can surmount the substantial barriers which it erects to most people
and to many types of claims.”
We had then thought that the Bhopal dlspute came within the: last
category and now we endorse it. :

- 18. When dealing with this case this Court has always taken a prag-
matic approach. The oft-quoted saying of the great American Judgc* that
‘life of the law has not been logic; it has been experience’ has been
remembered. Judges of this Court are men and their hearts also’ bleed
when calamities like the Bhopal gas leak incident occur. Under the con-
stitutional discipline determination -of disputes has been left to the
hierarchical system of courts and this Court at its apex has:the highest
' concern to ensure that Rule of Law works effectively and the cause of
justice in no way suffers. To have a decree after struggling for a quarter
of a century with the apprehension that the decree may be ultimately
found not to be executable would certainly not have been a sntuatlon :
which this Court could countenance.

19. In the order of May 4, 1989, this Court had clearly indicated that

it is our obligation to uphold the rights of the citizens and to bring to
them a judicial fitment as available in accordance with the laws. There
have been several instances where this Court has gone out of its way to
evolve principles and make directions which would meet the demands of
justice in a given situation. This, however, is-not an occasion ‘when such
an experiment could have been undertaken to formulate the Mehta prin-
ciple of strict liability at the eventual risk of ultlmateiy losmg the legal
battle. :

© 20. Those who have clamoured for a judgment on merits were per--
haps not alive to this aspect of the matter. If they were and yet so
clamoured, they are not true representatives of the cause of the victims,
and if they are not, they were certainly misleading the poor victims. It
may be right that some people challenging the settlement who have

6 (1930) 4 SCC 162: 1980 SCC (Cri) 933: (1981) 1 SCR 97
i _Oliver Wendell Holmes: The Common Law (1881)
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come before the Court are the real victims. I assume that they are
innocent and unaware of the rigmarole of the legal process. They have
been led into a situation without appreciating their own interest. This
would not be the first instance where peoplc with nothing at stake have
traded in the misery of others.

. 21. This Court is entitled under the constitutional scheme to certain
freedom of operation. It would be wrong to assume that there is an ele-
ment of judicial arrogance in the act of the Court when it proceeds to act
in a pragmatic way to protect the victims. It must be conceded that the
citizens are equally entitled to speak in support of their rights. I am
prepared to assume, nay, concede, that public activists should also be
permitted to espouse the cause of the poor citizens but there must be a
limit set to:.such activity and nothing perhaps should be done which

~ would affect the dignity of the Court and bring down the serviceability of

the institution to the people, at large. Those. who are acquamted with
Junsprudcnce and enjoy social privilege as men educated in law owe. an
obligation to the community of educating it pr0per1y and allowing the
judicial process to continue unsoiled. Lord Simonds in.Shaw v.Director

 of Public Prosecutions said: (All ER p. 452 E:F) 2,
[ entertain no doubt that there femains in the courts of Iaw a
;reSIduaI power to enforce the supreme and fundamental purpose of
the law, to conserve not only the safety and order but also the moral

.- welfare of the State." :

i 22, Letus remcmber what had once been said in a dlffercnt context;
It depends upon the present age whether this: great national

institution shall descend to our children in its masculine majesty to
+. protect the people and fulfil their great expectations.”

- 23..Let us remember what Prof. Harry Jones in the Efﬁcacy of Law
has said: : i e
“’Iherc are many mansions in; the house of J unsprudcnce:, andI

would not belittle anyone’s perspective on. law in society, provided,
_ only that he does not insist that his is the only perspective that gwes
. atrue and meaningful view of ultlmate legal reality.” . .

. .24,-In the facts and circumstances indicated and for the reasons
‘adopted by my noble brother in the judgment I am of the view that the.
decree_ obtained on consent terms for compcpsgtipq does not call for

. 25,1 agree with the ma;onty view. : &5 i

VENKATACHALIAH, J. (for himself-and KN Smgh and O;ha J‘J' )—-—

These review petitions under Article 137 and writ petitions under Article

a Lot -

7 (1961)2 AllER 446
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32 of the Constitution of India raise certain fundamental issues as to the
constitutionality, legal validity, propriety and fairness and conscionability
of the settlement of the claims of the victims'in a mass tort action relating
to what- is known as the “Bhopal Gas Leak Disaster” — considered
world’s worst industrial disaster, unprecedented as to its nature and mag-
nitude. The tragedy, in human terms, was a terrible one. Tt has taken a
toll of 4000 innocent human lives and has left tens of thousands of
citizens of Bhopal physically affected in various degrees. The action was
brought up' by the Union of India as parens patriae before the District
Court Bhopal in Original Suit No. 1113 of 1986 pursuant to the statutory
enablement.in that behalf under the Bhopal Gas Leak Disaster’ (Process-
ing of Claims) Act, 1985 (‘Act’ for short) claiming 3.3 billion dollars as
compensation. When an interlocutory matter pertaining to the interim
compensation came up for hearing there was a court assisted settlement
of the main suit claim itself at 470 million U.S. dollars recorded by the
orders of this Court dated February 14 and 15, 1989'. The petitions also
raise questions as to the jurisdiction and powers of the Court to sanction
and record such settlement when appeals brought up against ar inter-
locutory order, were alone before this Court. -~ = . - SR
27. The Union-Carbide (India) Limited [for short the UCIL] owned
and ‘operated, in the northern sector 6f Bhopal, a ¢hemical plaht
manufacturing pesticides commercially markéted under the trade naties
“Sevin” and “Temik”. Methyl Isocyanate (MIC) is an ingredierit in the
composition of these pesticides. The leak and escape-of the poisonous
fumes from the tanks in which they were stored occurred late in the night
on' December 2, 1984 as a result of what has been stated to be a
“‘runaway’ reaction owing to water entering into the storage tanks. Owing
to the then prévailing wind conditions the futies blew into thehutments
abutting the premises of the plant and the residents of that area had to
bear the brunt of the fury of the vitriolic fumes. Besides large areas of
the city were also exposed to the gas. - = gt D

28. Referting to this industrial accident this Court in the course of
its order dated May 4, 19892 had occasion to say: (SCC p. 40, para 1)

“The Bhopal Gas Leak tragedy that occurred at midnight on
December 2, 1984, by the escape of deadly chemical fumes from the
appellant’s pesticide factory was a horrendous industrial mass dis-
-aster, unparalleled in its magnitude and devastation and remains:a
ghastly monument to the dehumanising influence ‘of inherently
dangerous technologies. The tragedy took an immediate toll of 2660
innocent human lives and left tens of thousands of innocent citizens

- of Bhopal physically impaired or affected in various degrees. What
added grim poignance to the tragedy was that the industrial enter-
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prise was using Methyl Isocyanate, a lethal toxic poison, whose
potentiality. for- destruction of: life and biotic communities. was,
apparently, matched only by the lack of a pre-package of relief ,
. procedures for management of any accident based on. adequate
, Scientific knowledge as. to. the ameliorative medical procedures for
' unmedjate neutralisation of its effects.”
9. The toll of life has since gone up to around 4(}00 and the health
of tens of. thousands. of citizens of Bhopal city has. come to be affected p
and impaired in.variQus degrees. of seriousness. The effect. of the
exposure of the victims to Methyl Isocyanate (MIC) which was stored in
considerably large quantities in tanks in the chemical plant of-the UCIL
which escaped on the night of December:2, 1984 both in terms of acute
and chronic episodes has, been much discussed. There has been growing ¢
body of medical literature evaluatmg the. magnitude and intensity of the
health hazards which, the exposed. population of Bhopal suffered as
1mmcdlatc effccts and to which it was patentially put at risk.

- 30,1t is stated: that the. MIC is> the most toxic:chemical in mdustnal
use.,.'Ihe petitioners relied:upon-certain studies-on. the:subject-carried ¢
out- by the Toxicology Laboratoty,:Department of Industrial Environ-
mental Health Sciences, Graduate Schoal,ef Public Health, ‘University of
Plttsburg, {rpported in, Env;ronmenta! Health Perspective Y.olume 72,
pages- 152 sta, 167+ Tlmughj it was mmally assumed that MIC caused
owung to étS hlghly exothermlc reactxon w:th water it has now. been fo und
by. medlcal research that injury caused by MIC:is not to; the mere, surface
tissues., ¢ of the, eyes.and, .the Jungs, bu; is-to, the eptire system. mcludmg
nqphrologlcal lymph, 1mmm;e,L(:1rcuIatmy system,-etc.. It . is even urged -

that expgsure to,MIC has Jmutagenic effects and that, the i injury caused by i
exposure. tQ | MIC i IS progressive. The hazards of; exposure to. thls fethal
poison:are.yet an unknown.quanta:. :

31. Certain studies undertaken by the Central Wate[ and Axr Pollu-
tion Control Board, speak:of the, highjtoxicity, of the chemical; - : g

32. Tha estimates of the concentration 'of MIC.at: Bhopal lhat fate-
ful nlght by thq Board indicate a concentration of 26.70 parts-per million
as against_the-‘OSHA’ standard for,, work-environment, of 0.02 PPM
which.is said to.represent the: threshold of. tolerance: This has led-to.what .
- camonly be:described-as 2 grim and grisly tragedy: Indeed the effects of p
exposure:of: the:human system to this-toxic chemical have riot beei.fully
graspéd. Research stidies seem to suggest that exposure'to these chemi-
cal fumes tenders the human’ phys:ology suscept:ble to-Tong’ term pathol-
Ogy and thé'toxiit is suspected to-lodge-itselfin’ the tissues and causelong
terny damagc to theé vital systéms; apart from damaging the exposed parts -
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such as the eyes, lung membranes etc. It is also alleged that the ‘latency
period’ for the symptomatic manifestation of the effects of the exposure
is such that a vast section of the exposed population is put at risk and the
potential risk of long term effects is presently unpredictable. It is said
that even in cases of victims presently. manifesting symptoms, the
prospects of aggravation of the condition and manifestation of other
effects of exposure are statable possibilities. , ) .
33. Immediately symptomatic cases showed ocular .inflammation
affecting visual acuity and respiratory distress owing to pulmonary edema
and a marked tending towards general morbidity. It is argued that analy-
sis of the case histories of persons manifesting general morbidity trends
at various intervals from December 3, 1989 up to April 1990 indicate that
in all the severely affected, moderately affected and mildly affected areas
the morbidity trend initially showed a decline compared with the acute
phase. But the analysis for the later periods, it is alleged, showed. a sig-
nificant trend towards increase -of respiratory, ophthalmic and general
morbidity in all the three areas. It is also sought to be pointed out that
the foetal miscarriages in the exposed group was disturbin gly higher.than
in the control group as indicated by the studies carried out by medical
researchers. One of the points urged is that the likely long térm effects of
exposure have not been taken into account in approving the settlement
and that the only way the victims’ interests could have been protected
against future aggravation of their gas related health hazards was by the
incorporation of an appropriate “re-opener” clause. : AR
34. On March 29, 1985 the Bhopal Gas Leak Disaster (Processing of
Claims) Act, 1985 (Act) was passed authorising the Government of
India, as parens patriae exclusively to represent the victims so that inter-
ests of the victims of the disaster are fully protected, and that claims for
compensation were pursued speedily, effectively, equitably and to the
best advantage of the claimants. On April 8, 1985 Union of Indid, in
exercise of the powers conferred on it under the Act, instituted before
the U.S. District Court, Southern District of New York, an action on
behalf of the victims against the Union Carbide Corporation (UCC) for
award of compensation for the damage caused by the disaster. ;

. 35. A large number of fatal accidents and personal injury actions had
carlier also come to be filed in courts in the United States of America by
and on behalf of about 1,86,000 victims. All these earlier claims instituted
in the various courts in the United States of America had come to be
consolidated by the “Judicial Panel on Multi-District Litigation” by its
direction dated February 6, 1985 and assigned to United States District
Court, Southern District of the New York, presided over by Judge
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Keenan. Thie claim brought by the Umon of India was also consolidated
with'them.

36. The UCC held 50. 9 per cent of the shares in the UCIL. The lat-
- ter was its subsidiary. UCC’s liability was asserted on the averments that
UCC, apart from being the holding company, had retained and exercised
powers of effective control over its Indian subsidiary in terms of its Cor—.
porate Policy and the establishment of the Bhopal Chemical Plant —
with defective and inadequate safety standards which, compared -with
designs of UCC’s' American plants, manifested an indifference and dis-
regard for humian saféty — was:the result of a conscious and deliberate
action-of the UCC. It was averred that UCC had, onconsiderations of
economic advantages ‘consciously settled and: opted for standards of
safety for its plant in a'developing country much lower than: what it did
for its 6wn Ammerican counterparts. The claim was' partly based on ‘désign
habﬂlty on the part of UCC. The liability was also said to arise out of the
usé-of ultra-hazardous chémical poisons’said to engender not merely: .
strict liability o "Rylands v: l“ler'rhers pnnclple but an absolute habrlrty on
thepnncrples of M.€. Mehta case’: -

"' 37, The defences df the UCC, inter alia, were thiat UCC was a Iegal
entlty di‘.stmct i law from the UCIL; that factually it never exercrsed any
_drrect and effectnie control over UCIL and that its corporate policy itself
recogmsed and was subject to; the ovemdmg effect of the munlmpal
laws of the countiy and thcrefore subject to the statutes in India which
prohibit any such control by a foreign company:over its Indian subsidiary,
except the’ exercrse of nghts as shareholder permitted by law.

38! The UCC ‘alsa’ resisted the choice of the American forum on the'
plea‘of ﬁ)mm non: convemens Union of India'sou ght to demonstrate that
the suggested altematrve forum before the judiciary in India was not an
adequatc foi‘um pomtmg gult the é8séntial distinction between: the
Amerlcan and ‘Indian systems of “Tort Law both ‘substantive and
procedural and a comparlson of the nghts remedies and procedure avail-
able under the: oompetmg altematrve forums The nature and scope. ofa
defendant’s plea of forium nan-convemens and the scope of an enquzry on
such plea have received ]udlcral consrderat:ons before the Supreme
Colirt'of United ‘States of America in Gulf-Oil Corp. v. Gilbert’, Koster V.
Lumbennem' Mutual C’usualfy Co.’ and Piper Aircraft Co. v: Reyno¥+ i

' 39, The companson of rlghts remedres and procedures avarlable in’
-the two, proposed forums though not a. “major factor”, nevertheless,
were relevant tests to examme the adequacy of the su ggested alternatrve

r.i.a. g I =

8 91LEd1055: 330 US o
o 91LEd1067:330US 518
10 70 L Ed2d 419 : 454 US 235
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forum. System of American Tort Law has many features which make it a
distinctive system. Judge Keenan adopting the suggested approach in

Piper decision® that doctrine of forum non-conveniens was designed in

part to help courts in avoiding complex exercises in.comparative laws and

that the decision should.not hinge on an unfavourable change in law .

which was not a major factor in the analysis was persuaded to the view
that differences in the system did not establish inadequacy of the alterna-
tive forum in India. Accordingly on May 12, 1986, Judge Keenan allowed
UCC’s plea and held that the Indian judiciary must have the
“opportunity to stand- tall before the world and to pass judgment on
behalf on its own people”. - o

40. Thereafter the Union was constrained to alter its choice of the -

forum and to pursue the remedy against the UCCin the District Court at
Bhopal. That is how Original Suit No. 1113 of 1986 seeking a compensa-
tion of 3.3 billion dollars against the UCC and UCIL came to be filed at
. Bhopal. et Dralcad 0

41, Efforts were made by the District Court a Bhopal to explore the
possibilities of a settlement. But they were not fruitful. Zahreeli Gas
Kand Sangharsh Morcha one of the victim organisations appears to have
moved the Court for award of interim compensation. On December 13,
1987, the District Court made an order directing payment of Rs 350
crores as interim compensation. UCC challenged. this award before the
High Court of Madhya Pradesh. The High Court by its order dated April
4, 1988 reduced the quantum of interim compensation to Rs 250 crores.
Both Union of India and UCC brought up -appeals. by special leave
before this Court against the order of the High Court — Government of
India assailing the reduction made by the High Court in the quantum of
interim compensation from Rs 350 crores to Rs 250 crores and the UCC
assailing the very jurisdiction and. permissibility to grant interim com-

pensation in a tort action where the very basis of liability itself had been

disputed. The contention of the UCC was that in a suit for damages
where the basis of the liability was disputed the Court had no power to
make an award of interim compensation. It was urged that in common

Jaw — and that in the law in India too — in a suit for damages no court
could award interim compensation. ‘

42, Prior to 1980 when the Rules of Supreme Court in England were
amended (Amendment 2 of 1980) courts in United Kingdom refused
interim payments in actions for damages. In Moore v. Assignment Courier
Ltd. ", it was recognised that there was no such power in common law. It
was thereafter that the rules of the Supreme Court were amended by

inserting Rules 10 and 11 of Order 29 Rules of Supreme Court specifi-

11 (1977)2 Al ER 842: (1977) 1 WLR 638 (CA)




616 o SUPREME COURT CASES : (1991) 4 SCC

cally empowering the High Court to grant interim relief in tort injury,
actions. Theramended provision stipulated certain. preconditions for the
invokability -of its enabling provision: But in England Lord-. Denning. in:
the Court of Appeals thought that even under the common law the court
could‘make. an interim award for damages (See Lim Poh Choo v. Cam-
den-and: Islington Area Health Authority®). But his view;was disapproved
by the:-House of Lords™. Eord Scarmansaid: (Al ER pp: 913-14) -
" “Lord Denning M.R. in’ the Court of Appeal ‘declared that a
* radieal reappraisal of the law is.needed. I agree: But:I part company
- with'him on ways and means. Lord Denning M.R. believes:it-can be
done by the Judges, whereas I would suggest to your Lordships that,
.such a reappraisal calls for.social, financial, economic and adminis-
_trative demsnons which only the legtslature can_take. The per-
plemtles of the present case, following on the pubhcatlon of the
" report of the Royal | Commtssmn on Civil Liability and Compensa—
tion for Personal InJury (the Pearson’ report)* -emphasise the need
for reform of the law. e

* Lord I)enn*tng, M.R: appeared however o think; of af ledst to
hope, that theré exists machinery in:the rules ofthe: Supreme Cdurt
'~ WwhicH ‘may be adapted to enable an award of damages-in a:case such:

1 4stthis~to. be ‘fegarded:ias:anvinterim award’.:It is -an attractive;
mgeﬁ:ious suggestion, but, in:my judgment, unsound. For so radi¢ala
- reforni canm be madé neither by jadges:nor by modification-of rules.of
- court. -It, raises issues. of :social,. economic and financial policy not:
-amenablei to judicial reform, which, will almost certam]y prove to be,
. controversial and can be resolved by the legxslature ‘only after full
conSIderatmn of factors which cannot be brought into clear focus‘ or,
*b,e,,.welgheq and assessed, in the ‘course of the forensic | process. The
. --judge;" however, wise, creative, and lmagmatxve 'he may* be, is
cabmed cribbed, confi ned, bound in* not-as was Macbeth, to his
“Saucy, doubts “and fears* but’ the evidence and’ argument& of the:
lttrgants It is this: Jimitation; inhérent in 'the forenstc process, whlch
:'sets bounds to*the scoPe of: ]ud1c1a1 law reform.”s" #3. n” ir

- 43. But in Ca,ses govemed by common Taw and’ not affected by the
statutory changes in the Rules of Supreme Court m UK. the Prrvy
Council said:* ' ST :

“Their Lordships cannot leave this case thhout commentmg on

R Rk g ey S e e R e

two unsattsfact’ory features Fu‘st there is the mordmate length of

-

\r;l
L |

Aok

12 (1979)‘ IAIPER 33231974'QB 196 "
13- See: Lim: Poh~Choo v: Camden and Iskngton Area Health Au.fhoruy, ( 1979) 12 All ER
- 910,913,914 1980 AC 174, - - AT A . NGRS
+ March 1978 Cmnd 7054 iy ' '

+ Macbeth, IIL. iv. 24
14 See Jamil Bin Harun v. Yang Kamsiah, (1984) 1 A€ 529,538 <. “-.:.'-.
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time which has elapsed between service of the writ in February 1977
. and final disposal of the case.in the early months of 1984. The
. second is that, as their Lordshlps understand the posntlon, no power

exists in a case where liability is admitted for an interim payment to

‘be ordered pending a final decision on quantum of damages. These

are matters to. which consideration should. be given. They are, of
course, linked; though the remedy for delay may be a matter of judi-
cial adrmmstratlon it would be seen legislation may:be needed to
_enable an interim award to be made.”

44. The District Court sought to sustain the interim award on the
inherent powers of the court preserved in Section 151 CPC.:But the
High Court of Madhya Pradesh thought. that appeal to and reliance on
Section 151 was not appropriate. It invoked Section 9 CPC read with the
prmcnple underlying the Enghsh Amendment, without its strict precondi-
tions. The correctness of this view was assailed by the UCC before this
Coutt in the appeal.

. 45.On February 14, 1989 this Court recordcd an overall scttlcment
of the claims in the suit for 470 million U.S. dollars and the ‘consequential
termination of all civil-and criminal procéedings. The relevant portions of
the order of this Court dated February 14, 1989 provide:. (SCC p.-675,
para 1)

(1) The Umon Carblde Corporatlon shall .pay a sum of: U.S.
Dollars 470 millions (Four hundred and seventy millions) to the

" Union of India in full settlement of all claims, rights and Iiabllmcs

related to and arising out of the Bhopal Gas disaster.

(2) The aforesaid sum shall be paid by the Union Carbide Cor-
- poration to the Union of India on or before-March 31, 1989. .

(3) To enable the effectuation of the ‘settlement, all civil
proceedings related to and arising out of the Bhopal Gas disaster
shall hereby stand transferred to this Court and shall stand con-
cluded in terms of the settlement, and all criminal proceedings

related to and arising out of the disaster shall stand quashed -

- wherever these may be pending., .

-~ A memorandum of settlement shall he ﬁled bcfore us tomorrow
- setting forth all the detalls of the settlement to enable. consequentlal
directions, if any, to issue.”

-46. On February 15, 1989 the terms of settlement s:gncd by learned

Attorney General for the Union of India and the Counsel for the UCC
was filed. That memorandum provides: (SCC pp. 677-78)
' ““1. The parties acknowledge that the order dated February 14,

1989 as supplemented by the order dated February 15, 1989 disposes
of in its entirety all proceedings in Suit No. 1113 of 1986. This settle-
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ment shall finally dispose of all past, present and future claims,
causes of action and civil and criminal proceedings (of any nature
whatsoever wherever pending) by ali Indian citizens and all public
"and private entities with respect to all past, present and future
deaths, personal injuries, health effects, compensation, losses,
damages and civil and‘criminal complaints of any nature whatsoever

-against UCC, Union Carbide India Limited, Union Carbide Eastern,

and all of their subsidiaries and affiliates as well as each of their

present and former directors, officers, employees, agents,-

~ representatives, attorneys, advocates and solicitors arising out of,

relating to or concerned with the Bhopal Gas leak disaster, including
past, present and future claims, causes of action and proceedings

. against each other. All such claims and causes of action whether
within or outside India of Indian.citizens, public or private entities

_are hereby extinguished, including without. limitation each of the

- claims filed or to be filed under the Bhopal Gas Leak Disaster

~ are dismissed: with:prejudice; and all such criminal proceedings

(Registration and Processing of Claims) Scheme, 1985, and all such
civil proceedings in India aré hereby transferred: to this Court and

* - including contempt: proceedings stand quashed:and accused:deemed.

.. orders passed.in Suit No.:1113. of 1986 and/or in any revision there- -

whi
the

PP:

5y

-to be acquitted:. - _ .
" 2. Upon full payment in accordance with the Court’s directions’
the undertaking given by UCC pursuant; to the order dated Novem-
ber 30, 1986 in the District Court, Bhopal stands discharged, and all

from, also stand discharged.” . =~ . o . b3

.47. A further order was made: by this. Court. on February-15, 1989
ch, apart from issuing directions, in paragraphs 1 and 2 thereof as to
mode of payment of the said sum of 470 million U.S. dollars pursuant

to  and' in. terms. of the- s_ettlement-,;' also:provided the. following: (SCC

676‘77,]]3]13 1)' IRETRE S | i it A :
~ “(3).'Upot full payinent of the sum referred to in paragraph (2)

-above:
(@) The Union of India and the State of Madlya Pradesh shall take
- all"steps which may in' futufé:become necéssary in order to

- implémént -and: give effectto this order including but not

¢ (b).-Any such suits, claims or civil or criminal proceedings filed or to

limited to ensuring that any suits, claims. or-civil or criminal
.. complaints which-may be filed in future against any corporation,

.company or person referred to:in this settlement are defended h

by them and disposed of in terms of this.order. -

. befiled before any court, or authority are hereby enjoined and
- shall not be proceeded: with before such court or authority
except for dismissal or quashing in terms of this order.
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* (4). Upon full payment in accordance with the. Court’s direc-

tions: s gl b S0y wot: ian)
-{(a) The undertaking given by Union Carbide Corporation pursuant
- to the order dated November 30, 1986 in the District Court,
Bhopal shall stand discharged, and all orders passed in Suit No.
1113 of 1986 and/or in revision therefrom shall also stand dis-

charged. SRR e e

‘(b) "Any action for contempt initiated against counsel or parties
relating to this case and arising out of proceedings in the courts

below shall be treated as dropped.” .~ * '
48. The settlement is assailed in these review petitions and writ peti-
tions ‘on various grounds. The arguments of the petitioners in the case
have covered a wide range and have invoked every persuasion — juris-

. dictional, legal, humanitarian and those based on considerations.of public

policy. It is urged that the Union of India had surrendered the interests
of;the victims before the might of multinational cartels and that what are -
in issue in the case are matters of great moment to developing countries
in general. Some of these exhortations were noticed by this Court in the
course of its order.of May 4, 1989 in the following words: (SCC p. 49,
para 31) L it A A TR
© ' “As to'the remaining question, it has been said that many vital
 juristic ‘principles of great' contemporary relevance to the Third
World generally, and to India in particular, touching problems
emerging from the pursuit of such dangerous technologies for eco-
- nomic. gains by multinationals arose in this case. Tt is said that this is
. an instance of lost opportunity to this apex Court to give the law the
' new direction on vital issues emerging from the increasing dimen-
 sions of the economic exploitation of developing countries by eco-
nomic forces of the rich ones. This case also, it is said, concerns the
legal limits to be envisaged in the vital interests of the protection of
the constitutional rights of the citizenry, and 'of the environment, on
the permissibility of such ultra-hazardous technologies and-to pres-
.. cribe absolute and deterrent standards of liability if harm is caused
-- by such enterprises. The prospect of exploitation of .cheap ‘labour
and of captive markets, it is said, induces multinationals to enter into_
the developing countries for such economic exploitation and that
this was eminently an appropriate case for a careful assessment of
the legal and constitutional safeguards stemming from these vital
issues of great contemporary relevance. :

49. On the importance. and relevance of these cohsidérations;,' this
Court said: (SCC pp. 49-50, paras 32 and 33) '

These issues and certain cognate areas of even wider sig-
nificance and the limits of the adjudicative disposition of some of
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their aspects are indeed questions of seminal importance. The cul-
ture of modern industrial technologies, which is sustained on
processes, of such pernicious potentialities, in the. ultimate analysis,
has thrown open.vital-and fundamental issues of technolo gy options.
Associated- . problems of the adequacy of legal protection against
such exploitative and hazardous industrial adventurism, and whether
the citizens of the country are assured the protection of a legal
system which could be said to be adequate in a comprehensive sense

in such contexts arise, These, indeed are issues of vital importance
and this tragedy, and the conditions that enabled it happen, are of

. particular concern. = © e el . i
., The chemical pesticide industry i 2 concomitant, and indeed,
__an intégral pai"t;“‘bf_'fhé.’rcclj'r;dlb y of-Chemical Farming, Some
experts think that it is tinte to téturn from‘the high-risk, résourée-

* intensive, high-input, anti-ecological, monopolistic ‘hard’ technology

which' feeds; and is:fed ‘on, its ‘self-assertive attribute, to a ‘moie

- human-and- hiimane, flexible; -eco:conformable; ‘soft? -technology
> with its systemic wisdom?’ arid opportunities for human creativity ‘and
- Initiative. ‘Wisdom demands’ says-Schumacher:‘a new orientation of

science and: technology ‘towards the: organic, the.gentle the non--

violent, the elegant and beautiful.” The other view stressing .the:
spectacular success of agricultural production in the new era of
chemical farming, with high-yielding strains, poirits to the break-

. ‘through_achieved 'by’ the Green ; Revolution. with' its effective
. fesponse fo, and successful management of; the greaf challenges of
., feeding, the millions. This techriology in agriculture has. given a big
. Impetus’ to enterprises of chiemical fertilizers. and pesticidés. This,
. .54y iis critics, has brought in its’ trail its own serious problens. The
-~technology options. before. scientists, and planiners have .been dif-
».. 50. Before:we examine- the; grounds of challenge to the settlement
we might, perhaps, réfer. to three events.: The first. is. that the Central
Bureau of Investigation, Government of India; brougtit criminal charges
- under: Sections! 304, 324, 326, 429: read ‘witle ‘Section '35’ of ‘the Tadian
. Pénal Cade dgainst Mr Wiirren Anderson, ‘the théni Chairman' of the
UCCE and séveral other persons-inicluding some of 'the officers‘in' charge
of thie affairs of tlid UCIL! O Deceiniber 7,1984 Mr Warren Andetson

~ camé to Tndia'to’see for himiself the ‘sifation at Blopal. He was ariésted

ke

and latér released on bail. One of 'the points serjously urged in these

. petitions is the validity of the effect of the order of this Court which
terminatéd'those criminal proceedings”' ¢ ¢ et o o N

SL. The second event is that on November 17, 1986 ‘the Distict

CouetaF Bhopal ot the motion ofthe plainift Union of L, mac
order restraining the UCC by an interlocutory injunction, from selling its
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assets, paying dividends, buying back.debts, etc. .during:the pendency of
the suit. On November 30, 1986 the District Court vacated that injunc-
tion on the written assurance and undertaking dated November 27, 1986
filed by the UCC to maintain unencumbered assets of three billion. U.S.
dollars. One of the points argued in:the course. of the hearing of; these
petitions is whether, in the event the order recording the settlement is
reviewed and. the settlement.set aside,, the UCC and UCIL would
becomc entitled to the restitution of the funds that they deposited .in
court pursuant to and in performance of their obligations under the
settlement. The UCC deposited 420 million U.S. dollars and the UCIL
the rupee equivalent of 45 million U.S..dollars. 5 million U.S. dollars
directed by Judge Keenan to be paid to the Intcmat:onai Red Cross was
given credit to. The petitioners urge that even af;cr settmg aside of the
settlement, there is no compulsion or obligation to restore to the UCC
the amounts brought into court by it as such a step would prejudlcmlly'
affect the intefests of the victims. The other cdgnate question is whether,
if UCC is held entitled to such restitution, should it not, as a'precondi-
tion, be held to be under a corrésponding obligation to restore and effec-
tuate its prior undertakmg dated November 27, 1987 to’ mamtam
unencumbered assets ‘of three billion US: do]lars accepting which the
order’ dated Novcmber 30, 198’? of the, DlStl’lCt Court ‘Bhopal came to be
made , 5 - s Lo
T The thlrd event is that Subscqucm to ihe rccordmg of the settle-
ment a Constitution Bench of this Court déalt with' arid ‘disposed-of writ
petitions challenging the constitutionality of the ‘Act’ on various grounds
in what is known as Charan Lal Sahu case’® and connected, matters. The
Constitution Bcnch upheld its constitutjoriality and in,the.course of the
Court’s opinion Chief Justice Mukharji made certain jobservations as to
the -validity of the settlement and the effect ofthe:denial of aright of
being heard:to the victims.before the settlement;:a right-held to be
implicit.in Section 4 of the Act. Both sides have:heavily relied on certain
observations in that'pronouncement in support of the rival submissions.
53.. We have heard learned Attorney General for the Union of
India; Sri Shanti Bhushan, Sri R.K. Garg, Smt Indira Jaising, Sri Dafiial
Latifi, Sri Trehan learned senior counsel and Shri Prashant ‘Bhushan,
learned cotinsel for petitioners and -Sri ‘F.S. Nariman; dearned senior
counsel for the UCC, Sri Rajinder Singh, léarned senior counsel for the
UCIL and Dr N.M. Ghatate and Sri ‘Ashwini’ Kumar, 1camed semor
counsel for the State of Madhya Pradesh and its authorities. ‘

.54. At the outset, it requires to be noticed that Union of India which
was a party to the settlement has.not bestirred.itself to assail the settle-
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ment on any motion of its own. However, Union of India while not assail-
ing the factum of settlement has sought to support the petitioners’ chal-

lenge to the validity of the settlement. Learned Attorney General sub--

mitted that the factum of compromise or settlement recorded in the
orders dated February 14-and 15, 1989 is not disputed by the Union of
India. Learned Attorney General also made it clear that the Union of
India does not dispute the authority of the then Attorney General and
the advocate on record for the Union-of India in the case to enter into a
settlement. But, he submitted that this should not preclude the Union of
India-from pointing out circumstances in the case which, if accepted,
would detract fromtthe legal validity of the settlement. - e Gaats il
~ 55. The contentions urged at thié hearing in support of these peti-
_tions admiit of the following formulations; * -+ 7 ° i ety
GRERHI ) s b v, mslipeomaciyy, 70, Inssbilin uiisagg wighy - .
The proceedings before this. Court were merely in.the nature.of
.. Appeals. against an interlocutory order. pertaining to. the. interim
. - compensation, Consistent with the limited scope and subject matter
..+ Of the appeals, the main suits themselves could not be finally dis-
. posed of by the settlement.’ The jurisdiction of this Court to with-
draw or tiansfer a suit or praceeding 10 ifSelf is exhausted by Article
139°A’of thé Constitution. Such'transfér implicit in the fimal disposal’
of the suits having been impermissible suits were not before ‘the
-'r:Court s0-as:'ta-be ‘anienable. to final disposalrby recordinga $ettle-
-:.»ment:The settlement is, therefore, without jurisdiction,i. - - ;4. -

Comenffdn(B) g 'i’\ Tt iy i i B . - _i.-_l:jfi."}ii:',,: Sl

© '~ Likewise thie periding criminal prosécution wa$ 4'séparate and -

-, _distinct proceéeding unconnected with the'suit froiir the*interlocutory
~! “order’in -which the appeals before 'this- Cotirt -arose.’ The' criminal
:~ :‘proceedings were:tiot undét or-relatable’to thetAct’i The Court had
- :nio‘power to.withdraw toritself‘those criminal proceedings and quash’
+them. The-orders of the .Court:dated, February 14: and 15, 1989,
. insofar as they pertain. to the quashing of criminal proceedings are

. taiyithont furidictionsd) , il S il T B
Contention ()., 4 1 -: . . i T R SRl T
-~ The:*Court: assisted settlement’. was ‘as between; and:confined
.11 to, the Union of India on: the’one-hand and: UCC and .UCIL on:the
- other., The Original .Suit,No, 1113, of 1986, was really:and: in.sub-,

e 4:Stance. a representative suit. for: purposes and within: the. meaning of

Order XXTII. Ryle 3-B CPC inasmuch as any order made, therein
would affect persons not eo-nomine parties to the suit, Any settle-

" 'ment'feached withbut notice to tKe ‘pérsons s& affected without

o :

L S

nullity.

" complying with thé procediral diill-of Order XXIIt Rule 3-Bis a

SN =

TS

o

T T
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That the present suit is such a. representative suit; that the

. order under review did, affect the interests of third parties and that

a - thelegal effects and consequences of non-compliance with Rule 3-B

. are attracted to the case are concluded by the pronouncement of the
Constitution Bench in Charan Lal Sahu case®. . .. .. . ..

Contenaon (D)

*:  The termination of the pending cnmmal procecdmgs brought

b ' about by the orders dated February 14 and 15, 1989 is bad"in'law and

-would require to be reviewed and set aside on grounds that (§) if the

- orders:are construed as permitting a compounding of- offences, they

run in the :teeth of the statutory prohibition.contained in Sec-

.. tion 320(9) of the Code-of Criminal ‘Procedure;: (if)-if the orders are

¢ -construed as permitting 4 withdrawal, of the prosecution under Sec-

tion 321 CrPC.they would, again, be bad as violative of settled prin-

ciples guiding withdrawal of prosecutions; and (i) if the orders

amounted to a quashing of the proceedings under Section 482 of the

‘Code of Criminal Procedure grounds for such quashmg dld not
obtain in the case. - el e - _

Conrentzon (E) NEBIIIRASE] 3 - el

The effect of the orders under review mterdlctlng and prohxblt-

. ing future criminal proceedings against any. person. or persons what-

soever in relation to or arising out of the. Bhopal Gas Leak Disaster,

e . ineffect and substance, amounts to conferment of: ‘an immunity from

criminal proceedmgs Grant of .immunity:is essentlally a lcgtslatwe
function and cannot be made by a judicial ACE v e cne

At all events, grant of such immunity is opposed to public policy
and prevents the investigation of serious offences in relation to this
¢ . horreéndous industrial disaster ‘where UCC ‘had mter dlia alleged
' sabotage as‘cause of the disaster. Criminal mvestlgatlon Was neces-
' sary in public j interest not only to. pumsh the gmlty but to prevent :
~any recurrence ‘of such calarmtous events m fu urc

Contention (F) . : T

g . The memorandum of- settlement and the orders of the-Court
' thereon, properly construed, make the inference inescapable.that a
part of the consideration for the payment of 470 million U.S. dollars
- was the stifling of the criminal prosecutions which is opposed to
public policy. This vitiates the agreement on which the settlement is
h based for unlawfulness of the consideration. The consent order has
no higher sanctlty than the legality and validity of the agreement on

which it rests.’

Contention (G)

The process of settlement of a mass tort action has its own com-
i plexities and that a “FaImess Hearing” must precede the approval

d
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_ of any'settlement by the Court as fair, reasonable and adequate. In
concluding that the settlement was just-and reasonable the Court
omitted to take: into account-and provide for certain important
heads of compensation such as the-need for and the costs of medical
surveillance of a large section: of population; which' though asymp-

~ tomatic for the present was likely to become symptomatic later.

- having, regard to the character, and the potentiality. of the risks of

. exposure and-the ll.kely future. damages resultmg from long term
effects and to burld in a ‘re- opener clause... »

The settlenienz is bad for-not affordm g a farmess hearmg and
for not:incorporating a “re-opener’ clause. The settlement. is bad
for: not.indicating .appropriate breakdown' of - the’amount amongst

= the various classes of:victim. groups:-There were: noeriteria: to-go by
«i-atall toedecide the fairness and adeq uacy of the settfement,. |

-Conrennon(H} AR T e

e R

Eyen 1E the settlement ls revrewed and. set. asnde there 1s no
compulsnon ‘or obhgatlon to refund and restore to, the UCC the
funds brought in by it, as such restitution is dlscretlonary and in
exercising this discretion the interests of the vrctlms be keptin-mind’

I3 - ,

-"-.'5and‘rest:tutmmdemedy- O e R S e P T e e

siatens :"':dli'ﬁ’a]f“ev‘ehfs,fuf"’rest:tuﬁﬂm i fo“‘%e allowed whe'{herCC
e wdulcf not l?er‘equu‘ed {0 act ‘pon’and effectiate its ‘undertaking
e dalé"d’NBlf ‘tiber'27/1986'on’the basis'af which'order ddted N6vem-
Wi BERS0F 1986 6F the- Bhéf)ﬁl’ Blsfnét Court vacatmg the* mjunctxon
against it was made: > ' eothi it e ey B
Caht 35;?(1)’3 Bros A NI S i SRR R

e AT 33

DSt Ngh(;e to "ghe affected persop ;mpllcilt in Sectlon 4 of the Act

"oy

was 1mperatxve before reachmg 3 settlemenf and that as ‘admitiedly

b ”st uch’ opportumq was, g;yen "t the, aﬁfectecf perso,n elther by the.
nion of India lmefore entermg nfo ff'le settleme,m; 0 l'ay the Court
before approvmg ‘it, the settlement is" void “as violative of fatural
justice. Sufficiency of natural justice at any later stage cannot iire
.- the effects of earlier insufficiency and:does:not-bring life- ‘back to a
purponted;settlemenﬁwhlchswas in its:inceptionvoidss:e .. 1y

7 Tﬁe“observahons* ‘of‘the: CO‘ﬂSlktUl[Ol‘l _Bénch’ i Chararé Lal
S ‘Sahrf case¥'suggesting“{hat 4’ hefritig "was! available at’thetréview
stage ‘and’ $hould bé: sufficernt: complxance With ‘natural justice; are

~

~ mere obft?er di¢ta and‘d&notialtét the trué"legal*pos itfon?: U2
26 Leanegns s o gy ons gilsg s o0 ot =y
Contontion Iy g
~ Does the settlement require to be set aside and the Orlgmal
Suit No, 1113 of 1986 directed to be proceeded with on 'the merifs?
i not,?wﬁat'oth‘ef*rehefs requlre-to* be"g*ranted' and@hat’&her direc—
Hile tlons require e isstied? o i s

Q,

q-
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Re.Contentions (4)-and (B)--=- -~ A e
s6. The contention articulated with strong emphasis s that the
Court had no jurisdiction towithdraw and dispose of the main suits and
the cfiminal proceedings in’ the course of hearing 'of appealsarising out
of ‘an‘interlocutory order i"the suits.“The disposal of ‘the 'suits would
require ‘apd"ifnp1§1h¢ir“t|fdn§fef'iand -}i\h‘thdﬁ;@ﬁi o 'i_hi_éi‘-Cbgi'rt_‘fsir_ which, it

wa,

 is contended, the Court had no power under law. It is urged that there is

no power:to withdraw the Suifs ‘or proceedings de hors Asticle 139-A and

the conditions enabling the application of Article 139-A do not, admit-

tedly, exist. It is, thetefore, ‘contended that the withdrawal of the suits,
implicit inthe order of their final disposal pursuant to the settlement, is a
nullity. It'is ‘urged ‘that Article 139-A is ‘exhaustive of ‘the’ powers of the
Cotiit to withdraw suits or other proceedings to 1tsblf WV E
57, 1t is not disputed that A icle 1592A in terms, does not-apply in
the facts, of the case. The appeals were by,spesial leave under Article 136

of the Constitution, against an interlocutory. order. If Article, 139-A

“exhausts the povjer of transfer ot withdraval of progeedings, then the
contention has substance. But i$ thatso? . ol il .

..53. _’I"li-lis_}(;()l;ilff had occasion ta ppint;;oﬁj-'fhatt}’{\rtjicilq 136- is-wqrﬂe&
in-the :widest, terms possible, It.vests in the -Supreme. Court.a plenary
jurisdiction in the matter-of entertaining and hearing of appeals-by grant-: -

ing.special leave: against any. kind of jud gment grorder made;by.a Lourt

or. Tribunal in any -cause:Or matter: and the powers can.be -exercised,in .
spite, of the limitations under the specific provisions.for appeal contained..
in.the ‘Constitution or:other laws.. The powers given by Article. 136 are,_
however, in.the nature _of special or residuary, powers which are -
exercisable outside the purview.of the, ordinary. laws in cases . where the:
needs of justice demand interference bythe Sypreme Court.:(See Durga::
Shankar Mehta y. Thakur Raghuraj Singht): oo = = x =
. 59, Article 142(1)-of the:Constitlition provides: -t AR
i3 %142 Enforcement of decrees ind orders of Supreme’ Court ‘and
* orders as to discovery, etc.—i(#) The'Supreme Court in-exercise of its
jurisdictionmay:pass such: decree or make:such order as is necessary
~for.doing complete justice.in any cause or matier pending before it, and
any -decree so.passed or order:so made .shall -be - enforceable
_throughout.the territory of India in such: manner as may be pres-
_ cribed by or under any jaw made by Parliament and, until provision
~.in that behalf is so made, in such manner as the President may by .
_ order prescribe.” IR el S A (emphasis added)
. 60.. The expression “cause.or matter” in Article 142(1) is very wide
covering almost every kind of proceedings in Court. In Halsbury’s Laws

15 (1955)1SCR 267 : AIR 1954 SC 520: 9 ELR 494
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of England (4th edn., vol. 37, para 22) referring to the plenitude of that
expression it is stated: ) ! ) MERIN0 36 & o o

.. “Cause or matter—. The words ‘cause’ and ‘matter’ are often

...used in juxtaposition, but- they have different meanings. ‘Cause’
.. means any, action or. any criminal proceedings and ‘matter’. means

any proceedings in court not in a cause. When used together, the

- words ‘cause or matter’ cover_almost every kind of proceeding in
court, whether civil or crifinal, Whether interlocutory or final, and

* whether before or afterjudgment.” = ¢ - - ' (emphasis added)
~Any limited interpretation of the expression “cause or matter” having
regard to the wide.and sweeping powers under Article 136 which Article
142(1) seeks to effectuate, limiting it only to the short compass. of the
actual dispute before the Court and not to, what might necessarily and

reasonably be connected with or related to such matter in such a way that

theif withidtawal '3 thé apex ‘Coirt would engble the’ eourt 10 do
“complete” justice”, would ‘stultify [the’very wide ‘constitution al powers.
Take, for instance, a case where an’ interlocutory order in' @ matrimonial

cause pending'in’thé'trial tourt comes .up ‘befote the apex Court. The”
parties agree to have the main matter itself &ither decided on'the merits’

or-disposed of by 4 compromisé. If the argument is correet this Court
would:be powérless towithdraw the main ‘mattér and dispose-it'of fimally
.evern if it be‘on consent 'of both'sides:Tike lso a'similar situation where

some- criminal: proceedings: are- also pending. betweén the litigatinig -
spouses. IE all disputes are settled; ¢tan the ourt not call'up to itself the -

connedted ctiminal litigation for: a-final disposal?’If nmatters-are disposed

of by consent of the iparties; c4n any bne of themlater turhi‘around and-
say ‘that the apex Court’s order was-a nullity' s one ‘without jurisdiction:
and that the conserit does<hot confer jurisdiction? This is not the way in
which jurisdiction with such wide ‘constitutiorial ‘powers is- fo be con- -

strued. While it is neither possiblé nor advisable: to-enumerate exhaus-
tively the multitudinous ways'in which such situations may present.them-
selves before the Court where the Court with the aid .of the powers
under Article 142(1) could, bring-about afinality to the matters, it is com-
mon experience that day in and day out such matters.are: taken.up and
decided in this Court. It is true that mere practice, however long, will not
legitimize issues:of jurisdiction: But the argument,.pushed. to its logical
conclusions, would ‘mean' that when an interlocutory appeal comes up
befote this Court by special Teave; 'eveiiwith thi'consent of the paities,
the main matter cannot be fially disposed of by'this Court as such’d step

would imiply an impermissible transfer of thé main matter. Such' tech. -

nicalities do'not belong ‘fo the content’ and- interpretation of Constitu-
tion'al'powem:l LR et R e Sl 0l ass e FRRua e :

o A

- S
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61. To the extent power of withdrawal and transfer of cases {o the
apex Court is, in the opinion of the Court, necessary for the purpose of
effectuating the high, purpose, of Articles 136, and 142(1), the. power
under Article 139-A must be held,not to exhaust the power of withdrawal

and transfer, Article 139-A, it is relevant to mention here, “was. intro-

i 4

duced as patt of the scheme of the Constitution Forty-second Amend-

" ment. That amendment proposed to invest. the Supreme Court with

exclusive jurisdicfion. to determine the constitutional validity. of central
laws by inserting Articles, 131-A, 139:A and 144-A. But Articles 131-A
and 144-A were omitted by the Forty-third. Amendment Act, 1977, leav-
ing Acticle 139-A intact. That article enables the litigants to approach
the apex Court for transfer of proceedings if the conditions envisaged in
that article are satisfied. Article 139-A was not intended, nor does it
operate, 10 whittle down the existing wide powers under Articles 136 and
142 of the Constitution. ==+ . <« " . AT

" 62. The purposed conistitational plenitude of the powers of the apex
Court-to’ ensure due and propex g@m'inistratioh of justice is interided to
be co-extensive i each case with the needs of justice of a given case and -
to meeting any exigency. Indeed, in Harbans Singh v. State of U.P¥, the
Court said: (SCC pp: 107-08, para20) . | i dh dr

= [

“Very wide powers have been conferred on'this Court for due
and proper administration of justice. Apart from the jurisdiction and
powers conferred on this Court under Article 32 and 136 of the
Constitution, I am of the opihion that this Court retains and ‘must
retain, an inherent power and. jurisdiction for dealing with any
extraordinary situation in the larger interests of administration of

" justice and for preventing manifest injustice being done. This power
must necessarily be*sparingly used only in exceptional circumstances
* for furthering the ends of justice. Having regard to'the facts and cir-
cumstances of this case, I am of the opinion that this is a fit case
where this Court should-entertain ‘the ‘present petition of Harbans

Singh and this Court should interfere.”™ =, - '« - Gl

63. We find absolutely.no'merit in this hypertechnical submission of
the petitioners’ learned counsel. We reject the argument as unsound.

64. A similar ground is urged in support of contention [B] in relation
to such withdrawal implicit in the quashing of the criminal proceedings.
On the mierits of the contention whether such quashing of the proceed-
ings was, in the circumstances of the case, justified or not we have
reached a decision on contentions [D] and [E]. But on the power of the
Court to withdraw'the proceedings; the contention must fail. -

65. We, accordingly, reject both contentions [A] and [B].

16 (1982)2 SCC 101 : 1982 SCC (Cri) 361 (1982) 3 SCR 235
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'Re Contention (C) - -
66. Shri Shanti Bhushan contends that the settlement recorded on

February 14 and 15, 1989, is void under Order-XXIII'Rule 3-B, Code of

Civil Procedure; as the orders affect the interests of persons not €o-
nomine parties to the proceedmgs and, therefore, the proceedings
become representative proceedings for thé’ purpose and within the
meaning of Order XXIII Rule 3-B CPC. The order’ recbrdmg the settle-
ment, not’ havmg been preceded by notice to suth’ persons ‘who may
appear to the Court to be mterestcd in the su:t wourd it is contended
be vmd

67 Order XXIII RUIC3 B CPC IJI'Othes ] b et s
“Ol’dcn XXIII RUIG 3- B N

: No agreement or compromise to be entered in.a representanve--

suit without leave of court.— (1) No agreement or compromise in.a
representative suit shall be entered into without, the leave of.the

~ court expressly recorded in the proceedmgs and -any such. agree- .

ment or compromise entered mto w:thout the leave of the court S0

4 __'recorded shall be void.

"(2) Before grantmg such leave, the court shall glve nottce m'-
‘such manner as it may think fit to such persons as may appear to it

© to be interested i in the suit.
Explanatton —In this rule, representatlve surt means,
i (a) a suit under, Sectlon 91 or Section9%v . a. il
(b)vasuit under Rule8of Order I; ="~ 7

] (c) a stiit m whlch the manager of an ‘undivided Hindu family sues
bt or iS. sued as representm g the other members of the t'armly,

'(d) any other suxt in which the decree passed may, by.virtue of the

provisions. of this Code'or of;any other Jaw for time bemg in

force bind any person who.is not named. as party to the suit.

68. Shri Shanti Bhushan says that the present proceedings by virtue
of clause (d) of the Fxplanation should be deemed to be arepresentative

suit and that the pronouncement of the: Constitution Bench in Sahu:case?

which has held that, Order XXIIT Rule 3-B CPC is attracted to the

present proceedmgs should conclude the controversy The observatrons.
in Sahu case® rehed m this behalf are these (SCC pp.. 701 02, paras.116

and 119)

would apply to this_case. The said Rule 3-B provides that no agree-
ment or- compromise in a representative suit'shall be entered into
without the leave of the court expressly recorded in the proceedings;

g “However Orde( XXH[ Rule' | 3-B of. the Code is an zmportam‘-:
and significant pointer and the principles. behind -the. said provision -
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. and sub-rule (2) of Rule-3-B enjoins that.before granting such leave
the court’shall give potice in-such manner.;as it may think fit in:a
representatwe action. chrescntatlvc sui, agam has been defined
* ‘under’Explanation 1o the'said rulé vide clause’ (@) ‘as any other suit

_~“in which the decree passed may, by virtue of the pfowsnons of this
" ‘Code or of any other law for the time: bemg in force, bind any per-
“son who is‘not iamed as party to y thé suit. Tn this case, mdubzfably the -

" victims 'would be bound by the settlemént though not named in the

: ___“suu‘ “This is'a position coriceided by all. If that is so, it would be a
' “irepreséntative suit in térms of and for the puipose ‘of Rule 3:B.of Order
XXIII of the Code. If the principles of this rule are the pnncples of
natural justice then we are of the opinion that the principles behind it
_ ---would be:applicable; and also that Section 4 should be so-construed in
- .. spite of Fhe difficulties of the process of notice‘and other difficulties
Qf;ma,kmg finformed decision making process cumbcrsome as-can-
- oof pﬁﬁqlby ithe learned Attorney General . : -

o' s.qqnmgm;h:&med Attorney General, howe.ver, sought to’ canvass thc
2 Jyzgwcthgt the victims-had notice. and some-of them had. partaclpatcd
: 1m1ﬁe‘proccedmgs .We are; however, unable. to accept the position
.. that, the wictims had notice of the. liature contemplated -under -the
_;Act upon, ;he ‘underlying prmc:ple of Order XXIII Rule. 3-B of the
Code, It.is not enough' o say that the victims must keep Vlgl.l and
. watch the proceedmg In the aforesaid view of the matter, in our
oplmon notlce was necessary Thc v1cums at large d:d not have the
ol notlce A : (emphams added)

................

“““““““

natural ]ustxce undq:rlymg the ) prowsnon apply If 1t is the latter as indeed,
the Sahu case® has held, the contention in, substance is not dlfferent from
the one-based on non- compllancg with the right.of bcmg heard wl:uch has
been read into Section 4. The Sahu case’ did not”léy down that provlsmns
of Ofder XXIII Rule 3-B'CPC, proprio vigore, ‘apply. It ‘held that the
principles of natural. ]ustwe underlymg the’ 'said’ p‘roinsxdns ‘Were ot
excluded. It isfmplicit in‘that reasoning that Ordér XXIH Riile 3B in
terms Hid not apply. The Court thereafter considered the further sequen-
tial questmn whether the obllgation to heat had been complled with or
not and what were the consequences of failure to'comply. The Couft in
the Sahu case® after noticing that the principlé underlying Rule 3-B had
not ‘been:satisfied; yet, did not say that the settlement ‘was,-for that
reason; void. If.as Shri Shanti Bhushari says the Sahu casé?had concluded
the matter, it would have as a logical consequence:declared the'settle-

‘ment void. On the contrary, the:discussion of the effect of failure of com-
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pliance would indicate that the Court declined to recognise any such
fatal consequences. The Court said: (SCC p. 705, para 124)

“Though entering into a settlement without the required notice
is wrong. In the facts and circumstances of this case, therefore, we
are of the opinion, to direct that notice should be given now, would

" not tesult in doing justice in the situation. In the premises, no fur- -
ther consequential order is necessary by this, Court. Had it been
“necessary for this bench to have passed such a consequential order,
“we would not have. passed any such consequential order in respect
‘of the same.” . B i 27w iR gtk i
-70.-The: finding-on this. contention cannot be-different from the one
urged- under contention (I) infra.1f the® principle:of natural justice
“underlying Order XXIII Rule-3-B CPC'is held' to apply, the con-
sequences of non-compliance stiould not-be’ different front the- con-
sequences of the breach of rules of natural justice implicit in"S&ction 4.
Dealing with that, the Sahu case’; having regard to theteirctinistances of
the case} declined:to push the effect of non-compliance:td fsdbgIBal con-
clusion:and declare the: settlement void. On' the ‘contrary; ‘the ' Céurt in
Sahu case® considered it appropriate to Suggést the Temedy and carative
of an opporturity of being heard in the proceedings for ‘teview. Tn Sahu
decision’® the obligation undef Section 4 to give notice is primarily on the

Up'iQ' ‘jé'f; quiéi_’ Incidenitally fhere are certain observations implying an

opportunity. of being heard also before the Court. Even assuming that
the right of the affected persons of being heard is also available at a stage -
where a'settlément s placed before thie Court for its acceptance, such a
right is' not referable ‘to, ‘and ‘does not stem from, Rule 3-B of Order
XXIIT CPC. The' pronoincémen if Sakis case® as'to what the con-
sequenicas of non Sompliance a is coclusive asthe law Of the case.It
ot opén o us 1§ say whether such a conclusion is Tight or wrong, These
fiqdii;;gs". Eag‘n?f be put a}sidéé:as___g;‘étc obiter, =~ 7% L1 e iy

. 71, Section 112 CPC, inter alia, says that gothin'g;c@nt'éinea in-that
Code shall be deemed to affect the powers of the Supreme Coutt under
Article 136 or any other pravision of the Constitution,or (0 interfere with
any rules made by, the Supreme, Court. The Supreme, Court Rules are

framed and promulgated under- Article, 145.of the Constifation. Under

Order 32 of the Supreme Court Rules, Order XXIII Rule 3-5 CPC'is not

one of therules expressly invoked and made applicable. . ., .~ .
.2+ 72;n.relation to the proceedings-and:decisions-of superior.courts.of
unlimited jurisdiction, imputation of nullity is not’quite appropriate:
They decide all questions of their: own jurisdiction.In Isaacs v. Robert-
sonY:the PrivyCouncil said; (Al ERep-143)- .+ . oo ot it o0

17 (1984) 3 All ER 140, 143
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... “The .. legal concepts ‘of voidness and voidability form part of
....the English-law of contract.. They are-inapplicableitoorders made by

a a court of unlimited jurisdiction in

tion. Such. an order

court; if it is regular it can only be set:asi

the course of ‘dontentious litiga-

~ tion. Such an order is either irregular or-regular. If it is irregular it
. can be set aside by the court that ‘made:it on application to that

le.by an appellate court on

appeal if thereis one to which.an appgal lies.” .. +:..

p‘143) H;E'!S'; 3y sty

“ .. The cases that.afc T
n_that there is any
diction of this ki

the propositio

. unlimited jufis

¢ - different propesition
court which a person a

_have set aside ex. debitojustitige in

------

oL B o y L

fi VS e s

b Wlth reference to the “void” cases the Privy Gounciihbkérved': (All ER

IR VAT

eferred-to'in these dicta do'not’ sapport
category or, orders.of a court of

this kind; what they do support. is the quite

that there .is,.a;category.0

f orders of such a

ffected by the.order. iscentitled: t0-apply to
the, exercise of the inherent juris-

 ~_diction of the.court without his peeding o have recourse 40 the
" rules that deal expressly with: proceedings. o set-aside orders for

g - . irregularity and give
~ make. The judges.

between the, two,types of .C

to the-judge a discretion.as to the orderhe will
in fhe cases that bave drawn; the distinction.
rders - have  cautiously refrained. from

-, seeking to lay down a comprehensivedefinition.of defects thatbring

‘an order:into the category that attracts

.phave it set.aside,

e 'becn,pbtlain__ed‘ in breach of rules 0

save that spec

R

ex. debitg justitige the tight to

2 k]

ifically.it includes orders;thatbave
ﬁﬁﬂturfr-‘_l_.j!-lsﬁgﬁ-g' oy B e

73. This should conclude the present contention under{[C}]-also

against the petitioners. = v

Re Contention (D):-' - i::

R e b

PR

P S

L i Sk ST i =iy )
: e e ausis el i ke G
it \" FaBiEg -_.-,'-\iif: LT h

f . 74..This:concerns the -validity;oﬁhéit-part'-of the orders of February

14.and. 15,:1989. quashin

the order dated February.14, 1

p:. 675 paratl):: - <

- % and all criminal proce
g disaster shall stand quashed wherever these may be pendinig:
‘dated February ‘15, 1989eads: (SCC

.75, Para 30of the

PP 675-77, paral) -t

- e “Upéﬂh‘f
‘gbove:r

g and terminatin

o | ]
3 B €A Tea

"jérde'l"-

i

989 clause (3)of the order provides: (SC

h may in Future

g the ¢riminal proceedings: In'

# e 2 e e S
R “,-‘:',E _SJ;_-}_—%}{.‘- TG LR

L

edings‘rélated 6 dnd arising Ut 6 the

L O
WAL 4o

S i & TR

1l payment of the 'sum _jéfgtz;éaf-tcji’iﬁ‘ ;‘paliéfg"?’aﬁh 2

: R L R R S SR T S
; s o S SR -.‘15’("'.5121 ’—:rsf"-;ngg',“"_il,’“":.l-’-,"f_:' -
© "' () The Union of India and the State of M‘a%gi‘hya_ _B:;;adcgb shall
it takesall 'steps whic
" order:to jmplement and gi

ure become nhecessary in

ve effect to'this orderincluding

3 put not limited to énsuring that -any suits, ‘claims or civil or

]

.. criminal complaints which may-befited ‘i “future-against
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_ . any corporation, company or person referred to in this
. “settlement are defended by them and disposed of in'terms
. . of this order. - : : !

(b) Any such suits, claims or civil or criminal proceedings filed
or to be filed before any court or authority are hereby
enjoined and shall ‘not be proceeded” with before such
coutt or authority except for dismissal or quashing in terms

" of this order.” . Tk wd G s pe al

76. The signed memorandum filed by the Union of India and the
UCC includes the following statements: (SCC pp. 677-78)

- «This settlement shall finally dispose of all -past, present and
. - future claimis, causes of action and civil and criminal proceedings (of
any ‘nature whatsoever wherever-pending) by-all Indian citizens and
all ‘public and. private entities with respect to-all past, present. and
future deaths, personal injuries, health effects; compensation, losses,
damages-and civil and:criminal complaints of any mature whatsoever
against UCC, Union Carbide India Limited; Union-Carbide Eastern,
and “all 'of their subsidiaries ‘and affiliates as well"as each:- of their
‘present “anid' former diréctors; officers, " employees, agents
- réprésentatives, -attorneys, advocates and. solicitors - arising out of,
-+ feliting or-€onnected With the Bhopal* Gés leak disdster, including
.+ - past, present and future claims, -causeés’ of action'and ‘proceedings
.7+ against’eath other i ‘and*all siich ¢riminal proceedings including
contempt proceedinigs $tand"'quashed and- decuséd deemed to be

e acautfed = O R e SE R RS
77. The order of February 15, 1989 refers to'“the- written
memorandum filed by the learned counsel on both sides: . : - = ;g
78, The ‘twocontentions. of the petitioners, first, in regard -to the
legality, and validity. of the termination of:the criminal: proceedings and
secondly, the:validity of.the protection or immunity from future proceed-
ings, are distinct, They are dealt with also separately. The first — which is
considered here — is in relation. o the termination of pending criminal

Pmceedi’!gs'l g e g i S e e R R
~79. Petitioners’ learned counse] strenuously captend:that.the orders
of Februaty 14 and 15, 1989, quashing the pending criminal proceedings,
which were serious non-compoundable offences ~under Sections 304, 324,
326 etc. of ﬁc' Indian Penal Code are not supportable either as amount-
ing to withdrawal of the prosecution under Section 321 Code of Criminal
Procedure, the legal fests Of permmissibility.of which are well settled or as
amounting to a compounding of ghegffeﬁﬁcs under Section 320 Criminal
Procedure Code as, indeed, sub-section (9).of Section 320 CrPC imposes
a prg};i_bitian .on: such: compounding:. It is: also; yrged that the inherent
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powers of the Court preserved under Section 482 CrPC could not be
pressed into service as the principles guldmg the administration of the
inherent power could, by no stretch of: imagination, be said to accom-
modate the present case. So far.as Article 142(1) of the Constitution is
concerned, it is urged that the power to do ¢ complete ;ustlce does not
enable any order “inconsistent with the express statutory prowswns of
substantrve law, much less, inconsistent with any constitutional provi-
sions™ as observed by this Court in Prem Chand Garg V. Exczse Com— -
mwswner, UP, AIlakabad‘s '

80.. Shri Nariman, however, sought 10 pomt out- that mPrem C‘hand
Garg case® the words of limitation of the power ynder Article 142(1)
with reference to the “express statutory provisions of substanti Qve law”
were a mere obiter and were not necessary for the decision of that case.
Shri Nariman contended that neither in Garg case® nor in the sub-
sequent decision in 4.R. Antulay v. R.S. Nayak®® where . the above obser-
vations in Garg case™ were approved any question of mconsmtency with
the express statutory provisions of substantive law arose and ‘in both the
cases the challenge had been on the ground of violation of fundamental
rights. Shri Nariman said that the powers under Articles 136 and 142(1)
are overriding constitutional powers and that while it is’ ‘quite
'understandable that the exercise of° these powers however wide,” should
not violate any other constrtutlonal provnslon, ‘it 'would, “however, be
denying the wide sweep of these consfltutloqa! powers if their legltlmate
plentitude is whittled down by statutory prowsmns Shri }\]anman said
that the very constitutional purpose of Artxcle ‘142 is- to empower ‘the
apex Court to do eomplete justice and that if it that | process the compell-
ing needs of justice in & particular case and’provisions’ of some Taw are
not on speaking terms, it was the constitutional intendmeént that the
needs of justice should prevall over a provisioii of law. Shri Nariman sub-
mitted that if the statement in Garg case™to the contrary passes into law
it would wrongly alter the constitutional schieme. Shri Nariman teferred
to a number of decisions of this Court to indicaté that in all-of them'‘the
operative result would not strictly square with the provisions of some law
or the other. Shri Nariman referred to'the décisions of this Court where
even non-compoundable offences were permitted to-be compounded in
the interests of complete justice; where even-after-conviction'uiider Sec-
tion 302 sentence was feduced to orie Which was less than that-statutorily
prescribed; where even after declaring certain taxation:laws -‘unconstitu-
tional for lack of legislative competence this Court directed that the tax
already collected under the void law -need not be teéfunded etc. Shri

=

18 1963 Supp 1 SCR 885, 899-900 : AIR 1963 SC 996
19 (1988) 2 SCC 602 : 1988 SCC (Cri) 372



634 ' SUPREME COURTCASES - (1991) 4 SCC

Nariman also referred to the Sanchaita ‘case® where this ‘Court, having
régard to the large issues of pubhc interest involved in the matter, con-
ferred the power of ad]udlcatlon of claims_ excluswely on one forum
1rrespect1ve of juusdlctxonal prescriptions. -

81. Learned Attorney. General submltted that thie matter had been
placed beyond doubt in Antulay case®® where the Court had invoked and
applied the dictum in Ga:g case™ to a situation where the mval:d1ty of a
judicial direction which, “was contrary to the statutory prcmsmn, namely
Section 7(2) of the Criminal Law (Amendment) Act, 1952 and as such
violative of Art1cle 21 of the Constitution™ was raised ‘and the Court held
that such a dn'ectinn was invalid. Leamed Attorney General said that the
power under Artlele“ 142(1)° could ‘not be- exerc:sed‘ if it was agalnst an
express substantwe statutory prowsnon contammg a pmhlbltlon against

such exerczse Thls, he'said, is as it should be' because ]ustxce dlspensed by

the apex | Court also should be accordm g toTaw.

82.: The order termmatmg the pendmg cnmmal proceedmgs is not
supportaﬁlg on the Stl‘lCt terms of Section 320 or-321 or. 482 CrPC. Con-
scious of. this; Shri Nanman submitted that if the Union of In,dla as the
4om;nu$ ligis through its, Attorney General, invited the. Court.to quash the
cnmmal pxocee;l}ngs, and the Com-t. aeeepting the. request qpashed them,
Ithe power to do so, was elearly referable to. Article 142(1) read ‘with the

principle of Sect on. 3?11ﬂGrPC which enable§ the, ‘government, through its
Ppbﬁe P,lpseeutqr: thdraw a proseeutnon "Shri Nariman, suggested'
that what t this, Cuurt dld on.the invitation of the . Union. of India as
' dammus imi a,mere procedural departure adoptmg,the expedlent of
“quashmg, as an alternattve fo or substitute for . “mthdrawal‘” There
were, only pmqedural and termmqloglcal departures ‘and 'the “Union of
Indta as.a party, 1nv1t{ng the. ordeJ; coyld | not, accordmg to Shrl Nanman,
challenge the J!JrlSdl(;thl‘L. to make it.. Shn Nartman submxtted that the
State 2§ the dommus htls may seek leave to wnthdraw as lcmg as.such a
course, lwas; nqt an attempt to: mterfere w1th the normal course of justlce
for,tllegal reasons. oy il e RRURRNE. S st B
et 831k i necessarytto. set at ;est eertam mmconcept;ons m the argu—
ments ; touching:the, scape. of .the.powers-of this: Court. under.. Asticle
142(1).0f the: Constitution;; These- issues_are: matters-of- serious pubhc
importance::. ‘The- propositionthat.-a- provision .in, any ordimary -law
* irrespective of the importance of the public policy.on which. it is founded,
operates. to limit-the:powers. of. the, apex. Court under: Article. 142(1) is
unsound and:erroneQus.: In,both. Garg® as.well as Antulay’ cases® the
point was one of violation of constitutional provisions and constitutional
rights. The -observations as to the effect of mconsxstency w;th statutmy

N Pis =
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-provisions were:really unnecessary.in those cases.as:the decisionsin the

ultimate analysis turned on the breach of constitutional rights. We agree
with Shri Nariman:that the.power of the Court under-Article 142 insofar
as quashing of criminal proceedings are concerned s not :exhausted by
Section 320 or 321:or 482. CrPC:or all of them ‘put together. The power
under -Article, 142 is at an entirely different level .and.of a different
quality. Pl'OhlblthDS or limitations.or. provisions contained in, .ordinary -
laws cannot, ipso. facto act as prohibitions or limitations on the constitu-
tlonal powers under. Article, 142 Such prohibitions or limitations in:the
statutes .might,embady and; reﬂect the scheme of a particular, law,.taking
into account.the nature and status of the,authority.or. the court on: which
conferment of powers — limited in some appropriate way,— s, con-
templated. The hmltatlons .may. not- necessarily.reflect.or be based on any
fundamental. cor;snderatlons of  public. policy.,. Sri . Sorabjee, -learned
Attorney Cf‘reneral referring to. Garg case®, said that ln:mtatlon on the
powers under - Article . 142 ; arising from {/inconsistency with .express
statutory .provisions of substantwe law” must really ‘mean :and .be

understood as some; express, prohlbttton conta;ned in any. substaatrve

statutory law. He suggested that if the expression ‘prohibition’ lS:l'Cad in
place of ‘provision’ that would P rhaps convey the appropriate. 1dea. But
we think that such. prohxbmon should also be shown to he based on some
under]ymg ['undarnental and genera] issues of pu"bhc pollcy and not mcre-
ly, incidental fo a partlcular statutory’ sgheme or pattern, It will again be
wholly mcorrect to say that powers under Article 142 are subject to such
express statutory prohibltlons. That wou]d convey the 1dea that statufory
provlslons overnde a eonstltutlona! provrsmn Perhaps the proper waé' of
expressmg the idea is that in exercising powers unde'i‘ Amcle 142 and § in
assessing the needs of “complete. ]ustlce” of 4 cause or ma’tter, the’ apex
Court will' take note’ of the express- proh1b1ttons 'if any substantlve
statutory provision- ‘based on’some" fandamental prmcxples of ‘public
pohcy and regulate the ‘exércise of s, power and discretion accordmgly
The proposition’ ‘does‘not felaté to the’ powers'of the Court under Article
142,"but only. to what is or is ot “complete justice’ of a cause or’ ‘matter
and in theé ultimate ‘analysis* of the propriety of the exercise of the powm‘

No questlon of lack of ]I.ll'lSdlCthI'l or of nulltty can arise.

. 84. Learned A}tomey Geéneral_said that Section, 320 Cnmmal
Procedure Code is ‘“‘exhaustive of the circumstances and conditions
under which ‘composmon can be effected » (See Sankar Rangawa V.
Sankar Ramayya®) and that “the courts cannot go beyond a test laid
down by the legislature for determining the class of offences that are

compoundable and substitute one of their own”. Learned Attorney Gen-

21 AIR 1916 Mad 483, 485 : 16 Cri LJ 750 : 31 IC 350
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eral also referred to the follomng passage in Buwabahan Das:v. Gopen
Chandra Hazarika®: s
“If a person- is charged w:th an offence, then uniess there is

some provision for composntlon of it the law must take its course and

the charge enquired into resulting either in-conviction or acquittal.”
He said that “if a criminal case i$‘declared to be non:compoundable, then
it is against publn, policy to compound-it, and any-agreement to that end
is:wholly void in law.” (See Majibar ‘Rahnian v. Muktashed Hossein®™);
and: submitted that court’ “cannot-make that legal which the: law con-
demns”. Learned Attorney Geéneral stressed-that! the‘criminal‘ case was
an independent matter'and of great public coneernrand could fiot be'the
subject matter of any oomprom:se or settlément. There is ‘some mstxﬁca-
tion‘to say that' statutory’ proh'bltxon against cornpoundmg of cértain
class of serious offenccs, ini which larger- social’ intérests -and ‘social
security’ are- involved, is based on broader ‘and fundamental considera-
tions- of public policy. But all statutory prohtbltlons need not necessarily
partake of this quality. The attack: on the power of the apex Court to
quash-the criminal proceedmgs under Article® 142(1) is lll—concelved But
the: ]ustlﬁcatlon 'for its éxercisé is’ an‘other matter. 2

S 88, The ptopdsmon that State 15 the ﬁ'ommus hrrs in cnmm,al cases
is not an 'absolute orie, The;; society. for its orderiy and | peaceful develop-
niefit is mterested m the' p&mshmcnt of the’ offender (see AR Antulay V.
R.S."Nu akz‘) and’ “If the” offerice for whicH, 8 pl‘OSCCUtIOD 'is being
: launched 1s an offence agamst ‘the. socnety and riot ‘meérely an individual
wrong, any mcmbe.r of the socxefy must havc locus to initiate a prosecu-
tiop 3s.also to resist’ mthdrawal of such prosccunon if mxtlated ” (See
Sheonandan ,Pa.swan v. State. of Btharl’) -

36. But Shn Nariman put it effecnvely when he Sald that 1£ ihe pom-
txen in rclatlon; to the cnmmal. cases was that the Court was mvxtcd by the
Union . of India to pemut the temunatmn of. the _prosecution. and :the
~ Court consented to it and quashed the cnmmal cases, it. could not be. sqld
. that thc,re was. some. pzohlbxtld,n in some law for such . pawers being
cmgerc:sed undel; Artlcle 142, The. n;lerc fact tha; the wori‘quasl;mg was
used did not matter. Essentlal}y, it was..a,. mattel: of mere.form and
procedure. and not of substance._ The., power | under Artlcle ],42 is
exércised with’ the ‘aid of the’ pfmmples of Secnon 321 CrPC which
enables mthdrawal of ptosecutlons., We cannot accept the. posmon urged
by the leamed Attomey General and learned counsel for the Qet’;tlon

U R T L o L, ..zjzt \_.._i.”.f. vinge B s mheirL s ’ '-f'?.f oL s
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that Court had no power or jurisdiction to make that order. We do not
appreciate Union of India which filed the memorandum of February 15,
1989, raising the plea of want of jurisdiction.

87. But whether on the merits there were justifiable grounds to
quash is a different matter. There must be grounds to permit a with--
drawal of the prosecution. It is really not so much a question of the exis-
tence of the power as-one of justification for its exercise. A prosecution
is not quashed for no other reason than that the Court has the power to
do so. The withdrawal must be justified on grounds and principles recog-
nised as proper and relevant. There is no indication as to the grounds
and criteria justifying the withdrawal of the prosecution. The considera-
" tions that guide the exercise of power of withdrawal by government could
be and are many and varied. Government must indicate what those con-
siderations are. This Court in State of Punjab v. Union of India™ said that
in the matter of power to withdraw prosecution the “broad ends of
public justice may well include appropriate social, econemic and political
purposes”. In the present case, no such endeavour was made. Indeed, the
stand of the UCC in these review petitions is not specific as to the
grounds justifying the exercise of the power of the Court to permit a
withdrawal. Even the stand of the Union of India has not been con-
sistent. On the question whether Union of India itself invited the order
quashing the criminal cases, its subsequent stand.in the course of the
arguments in Sahu case® as noticed by the Court appears to have been
this: (SCC p. 677, para 77) ' :

“ .. The government as such had nothing to do with the quash-
ing of the criminal proceedings and it was not representing the vic-
tims in respect of the criminal liability of the UCC or UCIL to the
victims. He further submitted that quashing of criminal proceedings
was done by the Court in exercise of plenary powers under Articles
136 and 142 of the Constitution.”

88, The guiding principle in according permission for withdrawal of
a prosecution were stated by this Court in M.N. Sankarayarayanan Nair
v. P.V. Balakrishnan*: (SCC p. 322, para J)

“... Nonetheless it is the duty of the Court also to see in further-
ance of justice that the permission is not sought on grounds
extraneous to the interest of justice or that offences which are
offences against the State go unpunished merely because the gov-
ernment as a matter of general policy or expediency unconnected
with its duty to prosecute offenders under the law, directs the Public
Prosecutor to withdraw from the prosecution and the Public
Prosecutor merely does so at its behest.”

26 (1986) 4 SCC 335 : 1986 SCC (Cri) 441
27 (1972) 1 SCC318: 1972 SCC (Cri) 55 : (1972) 2 SCR 599
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- 89, Learned counsel for the petitioners submitted that the case
involved: the allegation' of commission of serious- offences in- the
investigation of which the society:was.vitally interested and that consider-
ations of public:interest, instead of supportmg a wzthdrawal indicate the
very opposite. ‘ :

. 90; The:offences relate to- and arise out of a temble and ghastly
tragedy_ Nearly 4000-lives were lost and-tens of thousands of citizens’
have suffered injuries in various-degrees of severity. Indeed at one point
of time UCC itself recognised. the possibility of the aceident having been
thecresult-of: acts'of sabotage. It is a matter ‘of importance that offehces®
alleged in the context of a disaster. of such.gravity'and magnitude should-
not.remainsuninvestigated.. The-shifting. standof the-Union of: Ind:a on-
the point should-not by itselflead.to any mlscamage of justicer ~

= 91 Weihold that ity specifie “pround ‘ot grounds for wlthcfrawal of the
prosecutrons Having' béen: et out at that" stage thé quashmg of the

proseeuﬁons'reqmres to be set asrd"e bs A '

“592 There is, however “oné aspect on Wthh, we should pronounce
Learned Attomey General showed' us. some correspondence pertammg
to a letter rogatory in the criminal investi gatlop for drscovery and i mspec-
tion of the UCCsT larit it theU ’ted States for purposes ‘of comparison
' ofr?qfxe safety standar‘d's The mspectlon was 'to be' cordictéd’ during the.
.xmdzile of February 1989 The settlement, whrch took p]ace on Fébruary
14, 1989,7it i¢' alléged; whs m&ended to mrcumven’t that 'inspection. We
have gone through the corre pondence on the point. The documents
relied upon do riot~supporf sucﬂan allegatron “That apart ‘we must con-
fess ouf mabrhty 10 apprec:ate thrs suggesnon cbmmg as'it does ffom the
Government of I‘ndla which was a'party t to the settlernent

rr;j;

193" Howeve,r,‘ on contentlon (D). we, hold, that therquashmg and
termmatlon of the criminal proceedmgs brougl';t about: by ‘the .orders
dated February 14 and, 15, 1989 requu‘e to be, and are, ‘hereby reviewed
andsegasxde, o, Spisass ey %

SLLLTY e S e i FiEe _‘:,, .?: v '-, 5 ., ,:"!'.':":‘-.' LS

Re Contention (‘E) Ry AT _ Wi £ S
.94, The. wntten memorandum setting oug the ‘terms. of the settle—
ment filed by the: Union .of India and the-LYCC contains. certain:terms
which: are susceptible of being construed as conferring.a general: future
1mmumtyf from: prosecutronnIhe' order dated February 15, 1989prov1des

in clauses:3(a@) and&(b). (SCC pp- 6’76-‘77) e DR

els? i (1 s that any suits; claims St ‘civil or crnmnal complauits whlch

e may be' filed in' fiituré agamst ariy corpotatlon, -compény Or person

referred to in this settlement‘are defended: by them and disposed of
in terms of this order.

2t
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- .. ..(b) Any such suits, claims or.civil-or criminal proceedings filed
. or to be filed before any:court or authomty are hereby:enjoined and
a shali not be proceeded with before such court ,or. duthority, except
for dismissal or quashlng in terms of this order.”” 2] iis

=95, These provisions, Ieamed Attomey General contends, amount

to copferment «of immunity from the operatron -of the criminal law in. the .
future respecting matters not already the subject | matter of pendmg cases
b and, therefore partake of the characrer of a blanket cmpmal lmmumty
which is essentrally a legrs!atzve functron There s no power or ]ugsdlc-
tion'in the courts, says learned Attomey Geﬂeral to confer lmmunxty for
criminal prosecution - and .punishment. Learned. Attomey General :also
contends that grant of immunity to a part:cular person or persons Jmay

‘‘‘‘‘

C amount to a preferential freatment wolatwe of the eguallty clausg.‘ L
96. This pcsrtron seems to be, correct. In Apodaca ¥ Viramontes” it

wasobserved (ALRp 1433) D o S n S shdo
¢ . -“..'The grant of an mmumty is in very truth the~assumpt1on of
S a leglslatrve POWBE e U 2w o 2 s e sgmitasa
n(ALRp 1431) : ; SRR

- "“..- The decisive quéstion, then, is whéther the dlstrlct attorney
-+ and the district.court in New Mexrco absent constitutional provision *

or enabling statute conferring the power, are authorized .to ‘grant

e i .mmunity.from prosecution for,-an offence to which, JAneriminafing
answers provoked by questions asked wrllexpose the witpess.., ./ - .1

We -are compelled to, give a negative ;answer: to: sthis, :dnquiry: »
Indeed sound .reason: and: logic, as. well as*the greatuweight :of ;:
authonty, to be found both in text. books. and in the-decided; cases,-:

f ~ affirm that no such power exists in the district; atto};[reyfgnd $he dis-. :

trict court, either or both, except as placed there by Eorrst;tutrongl or .
statutory language. It is unnecessary to do more in this opinion in”
proof of the statement made than’to’ gwel a-few referencec to texts
and to cite some of the leading.cases ....""" * '« 3 ¥ir v GG
97. After the above observation, the court referred to the SWords of
Chief Justice Cardozo [as he ‘then was m ihe New, York Court of
Appea]s] in Dayle v.Ha fszader” _ !
... The.grant of an lmmumty is in very truth: theassumptron of

a leglslatzve power, and that s why the leg:slature, acting-along, is
h incompetent to declare it. It is the assumptlon .of-a powerto.annul as

course, of justice, to absolve the grandj ]urors .of the,poypty from the
performance of their duties,.and the prosecuting officer from his.

28 13 ALR 1427
29 257 NY 244
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All these changes may be“wrough't-through the enactment of a
+ statute. They may be wrought it no other way while the legislative
structure of our government continues what it is.” _ 7
98. In the same case the opinion of Associate Judge Pound who dis-
sented in part'on another point, but who entirely shared the view
expressed by Chief Justice Cardozo may also be cited: (ALR p. 1433) _
~ “The grant of immunity is a legislative function; The Governor

_may. pardon after; conviction [NY Const. Articles 4 and 5], but he

- may not grant ‘immunity from criminal prosécution nor may the

courts. Amnesty is the determination of the legislative power that

the public welfare requires the witness to speak.”

'99. Leatned Attorney Geieral reférred us to the following passage

in Jurispriderice by Wortley: (p:297) i
* “Again, if e say-that X has an immiuriity from arrést when a sit-
ting member of the House of Commons, then during its subsistence
-+ he:has an immunity that is denied to the generality of citizens; there
is an inequality of rights and duties of citizens when the iminunity is
made out...” - : :

12100, This, inequality myst be justified by intelligible differentia for

theobject. | et v Toms RS i e RS
LY (1) Lk A”r’ticle’_-”SGi(E? of the Constitution confers on the President and
the' Govefhdrs “infmuriy even in respéct Sf théir personal’ acts' and
emjoins that:fio-criminal proceedings shall be instituted-against them dur-
ing'their:ternr of office.<As to:the theoretical basis for ‘the need-for such
immunity; thé:Suprermie Court 6f the*United States in a case concerning
immtu nity fomt.civil liabilify: [Richard Nixon V. Ernest Fitzgerald®| said: (L
B dso e e i o b St
r3 .. e Lhis, Court necessarily, also has weighed concerns, of public
policy, especially as illuminated by. our. hjstory and. the structure of
. Qur government ....” -~ '

classification which are, both. reasonable and-have a rational. nexus with

0 Inthe case of the President the inquiries info_history and -
policy, though mandated independently by our cases, tend to con-
verge. Because the Presidency did not exist through most of the

 devélopmeént 6f ‘common - law; aiiy-historical analysis must draw its

" «evidénce: prinfdrily ‘from our-constitutional heritage 4nd’ structure.
+* Historicalifiquiry ‘tHus mergés almost at its -inception with the kind
- of “public. policy’. analysis “appropriately” undertaken by ‘a federal
“reourt: This ifiquiry involves'policies and principles-tHat may be ton-
~’sidered*implicit ‘in- the nature’ of ‘the President’s office in a’ system

structured to achieve effective government under a constitutionally

30 457 US 731:73 L Ed2d 349
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o s 'mandated 'Scpa_‘rati()n of PO_WCI‘S." 3 b

(LEdp.367) & o & i
' “.'In view of the special nature of the President’s constitu-
tional’ office ‘and functions, we think ‘it’ appropriate to recognise
absolute Presidential immunity from damages liability for acts within

the ‘outer periméter’ of his official responsibility. - = S
Under the Constitution and laws of the United:States the Presi-
dent has discretionary responsibilities in a broad variety of .areas,
_many of them highly sensitive. In many cases it would be difficult to
determine which of the President’s innumerable ‘functions’

.~ encompassed a particular.action ....” Dlyw 2 e
Following observations of Justice Story in his Commentaries,on the.Con-
stitution. of United States were referred to: (p: 363) -, R

-+ . “There are -.. incidental powers, belonging to the ‘executive

. department, which are necessarily implied from the. nature of the
functions, which are confided to it. Among these, must necessarily

~ be included the power to.perform them ... The President cannot,
 therefore, be liable to arrest, imprisonment, or detention, while he is
in the discharge of the duties of his office; and for this purpose his
person iust be deemed, in civil cases at least, {0 possess an official
inviolability.” *~ .~ e L s W
~102. Indeed, the submissions of learned Attorney General .on the
theoretical foundations as to the source of immunity as being essentially

legislative may be sound. But the question does not strictly arise in'that

sense in the present case. The direction that future criminal proceedings

shall not be instituted or proceeded with must be uniderstood as'a con-
comitant and a logical consequence of the decision to withdraw .the
pending prosecutions. In that context, the stiptilation that no ' future
prosecutions shall be entertained may not amount to coriferment of any
immubity biit only t6 a reiteration of the consequences of such termina-
tion of ‘pending prosecutions.” Thus understood any appeal to the prin-
ciple as to the power to confer criminal immunity becomes jnapposite in
this case. [} M (< & ST TR
‘" 103. However, .in view of our finding on contention’ (D) that the
quashing of criminal proceedings was not justified and that-the orders
dated February 14 and 15, 1989 in that behalf require to be reviewed and
set aside, the present contention does not survive because as a ._logical
corollary and consequence of such further directions ‘as to future
prosecutions earlier require to be deleted. We, therefore, direct that all
portions in the orders of this Court which relate to the incompetence of
any future prosecutions be deleted. o e
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104. The effect of our order on contentions [D] and [E] is. that all
portions of orders dated February 14 and 15, 1989, touching the quashing
of the pending prosecution as well as impermissibility of future criminal
liability are set aside. However, insofar as the dropping of the proceed-
ings.in_contempt envisaged by clause (b) of para 4 of the order dated
February 15, 1989 is concerned, the same is left undisturbed.

105. Contention [E] is answered accordingly.

Re Contention (F) tie

" 106; As we have seen'earlier'the memorandum of settlement as well
as the orders of the Court corntemplate that with a view to effectuating
the settlement there be a termination of pending criminal prosecution
with’a' faither stipulation for’ abstention from future: criminal proceed-
ings. Petitioners have raised the plea ' — and-learned’ Aftorney General
supports them — that the language of ‘the memorandum of settlement as
well as the.orders of the ‘Court-leave no manner of doubt that-a part of
the consideration for‘the payriient of 470 million US dollars was the sti-
fling of the prosecution and, therefore, unlawful and opposed to public
solidy: Relying iipon Sections'?3 and 24 of the Indjdii Contract Act it was
urged that if any part of a single consideration for oné or mofe objects or

any one or any part of any one of several ‘considerations. for a single
object is unlawful, the agreement becomes “void”. '

e,

ot A
i

e e sl e TR R S S G A .-
" 107 At the outset, learried Attorney.
pgbgmplefobl

Coneching piry o he scilment tusing this plea, Learted Atirney
Géneral wiged that where the plea is,one of invalidity the gonduct of
parties becomes frrefevant and that the plea of illegality is a good answer
fo the, objection of consent. The invalidity urged is ‘oné based on public

policy. We think that baving regard 10 the nature of plea — one of nullity

e

705 preclusive effect Of the earliér consent should come in the way of

thie Union of India from raising the plea. Tlegalitics, ifyis said, are
iricurable, This position s fairly well established. In 4 Bankrupicy Notice,
e RtR LY said: (GhDp.9y 0 T T T
e o0 “(It is) well established that it is impossible in law for a,person
- {dllege any kind of principlé which precludes him from alleging the
““invalidity of that which'the statute has,"on grounds,of general public
i policy! énatted shall be ifivalid.” "~ © vt ot

fiam wliage & i3 1rlre ;‘r; SR At T -nl'r."’" c" 2 L e R ‘a T, L} .‘.'.,1.\ S el
IqMa(d_l_me Electric Co. Ltd. v. Géneral Dairies Ltd.** a similar view, finds
H 5 O ‘ ok ial el . TE I L e o e 5

expression: (AIR pp. 116-17), ., - .

.+ “.. an.estoppel is only a rule of evidence which under certain:
can be invoked by a party to an action; it.can-

" “special circumstances

31 (1924)2ChD 76,97:93 LJ Ch 497
32 AIR 1937 PC 114, 116-17 : 168 IC 616 : 1937 MWN 663

T B P e = i, Qo

¢ biiset, learned Afforney General sought to clear any
ctions based on estoppel to the Union of India, which was a

it S R
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..:.not_therefore avail in:such a case.tp release.the plaintiff from an
- . obligation to obey. such. a‘statute, nor.can it. enable the defendant to
- escape from statutory-obligation :of: such :a: kind on his part..It is
. immaterial whether-the; ebligation’ is>onerous ©r .otherwise:to the
party.suing. The duty of each-party is<to:obey:the law .x[T]he eourt
should first of all determine the nature of the obligation:imposed by
the statute, and then consider whether the admission of an estoppel

,' _would nulllfy the statutory provrsron Sann e R,
) . there is not-a single case in: whrch an: estoppel has been
pg allewed in such a case to ﬂefeat a statutory sebhgatron ef an uncendr-
-+ tional character.”: ... e e e R ,
The case:of this Court in-point is of the ‘State of K'erafa Vi Gwaltor ‘Rayon
Stlk' Maniifacturing ( Wvg.) Co. Ltd.” where this Court repelled the con-
tention that an-agreement on the‘part of the' government not: to acquire,
for a period of 60 years the lands of the company did not preventithe:
State from enacting or giving effect to, a legislation.for-acquisition and
that the surrender by the government of its legislative powers which are
intended to be‘used for public good cannot.avail the-company or-operate
against the government as equitable estoppel It is unnecessary to expand

the discussion and entarge authorities, ' > ¥ RS
108 “We do’ not. thrnk that the Union of In&ra shou‘]d ‘be precluded
from urgmg ‘the contentlon as to mvalrdrty in, the present case Mo

109; The main arguments on invalidity: preceed on t.he pretmse that
the terms of the settlement and the orders ‘of the Gourt:passed.pursuant
thereto contemplate, amount to and permit -a compoundmg of .non-
compoundable offences which is opposed to public policy and,;therefore,
unlawful. The orders of the Court based-on-an agreement whose.or part
of whose consideration is unlawful have, it is urged, no. higher sanctity
than the agreement on whlch it is based. ’Ihe orders of the Court based
on consent of: parties do not, so goes the argument reﬂect an; ad]udrca-
tive imposition of the Court, but merely set the seal of the Court onwhat
is essentially -an-agreement between the parties. It is ufged-that the
validity and durability of a.consent order ,are wholly dependent:on the
legal validity of the, agreement, on which .it rests:-Such an:order, is
amenable .to be. set aside .on any ground. whleh would ]ustlfy a settmg
aside of the agreementitself. | .. . .. :

110. These principles are. unexceptrenable Indeed in Huddersﬁeld
Banking Company Ltd. v. Lister (Henry) .and Son Ltd* Vaughan Wil- .
liams J. said: (Ch D p. 276) . 47

33 (1973)2SCC713:(1974) 1 SCR 671, 688 : AIR 1973 SC2734
34 (1895)2Ch D 273,276:84 L] Ch 523
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« it seems to me that the clear result of the authorities is that,
notwithstanding the consent order has been drawn up and completed,
and acted upon to the extent that the property has been sold and the
money has been paid into the hands of the receiver, I may now set

aside the order and arrangement upon any ground which would justify
me in setting aside an agreement entered into between the parties.

The real truth of the matter is that the order is a mere creature of
the agreement, and to say that the Court can set aside the agreement
— and it was not disputed that this could be done if a common
mistake were proved — but that it cannot set aside an order which
was the creature of that agreement, seems 10 me to be giving the
branch an existence which is independent of the tree.”

: \ : (emphasis added)

This was affirmed in appeal by Lindley L.J. in the following words: (ChD
p-280) , mon X

“the appellants, contend that there is no jurisdiction to set aside
the consent order upon such materials as we have to deal with; and
they go so far as to say that a consent order can only be set aside on
the ground of fraud. I dissent from that proposition entirely. A con-
sent order, I agree, is an order; and so long as it stands it must be
treated as such, and so long as it stands I think it is as good an estop-
pel as any other order. I have not the slightest doubt on that; nor
have I_the slightest doubt that a consent order can be impeached,
not only on the ground of fraud, but upon any grounds which
invalidate the agreement it expresses in a more formal way than
usual.” : ‘

. In Great North-West Central Railway Co: v. Charlebois®, the Privy Coun-
cil stated the proposition thus: (AC p. 124) :

* “It is quite clear that a company cannot do what is beyond its
legal powers by simply going into court and consenting to a decree
whiclforder's'that the thing shall be done .... Stch a judgment cannot

. be of more validity than the invalid contract on which it was

. founded.” (emphasis added)
It is, indeed; trite proposition that a contract whose object is opposed to
public policy is invalid and it is not any the less so by reason alone of the
fact that the unlawful terms are embodied in a consensual decree. In
State of Punjab v. Amar Singh*, this Court said: (SCC p. 90, para 33)

“After all, by consent or agreement, parties cannot achieve
.what is contrary to law and a decree merely based on such agree-
ment cannot furnish a judicial amulet against statutory violation ....
The true rule is that ‘the contract of the parties is not the less a con-

35 1899 AC 114, 124: 79 LT 35, PC
36 (1974)2SCC70
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tract, and subject to the incidents of a contract, because there is
superadded the command of the Judge’.”

111. We do not think that the plea of “Accord and Satlsfacnon
raised by the;UCC is also of any avail to it. UCC contends that the funds
constituting the subject matter of the seLtlement had been aecepted and
appropriated by Union of India and that, therefore ‘there was full accord
and satisfaction. We find factually that there is no-.appropriation of the
funds by the Union of India. The funds remain.to the credit of. the.
Registrar-General of t\hls Court in the Reserye Bank of India, That apart
as observed in Corpus Juris Secundum (Vol. I): (p-473) SR

“an- illegal contract or agreement; such as one mvolvmgr
illegality of the subject matter, one involving the unlawful sale or

. exchange of intoxicating liquors, or a sub-letting, sub-leasing, or
hiring out of convicts, held under lease from the State, in vwlatmn_
of statute, or stifling a prosecution for a public offence, or one which
is against public pohc;.r, cannot constztute or effect an-accord and
satisfaction.” = ~(emphasis ‘added)

112. The main thrust of petntloners argufnent of ‘unildwfulriess of
consideration is that the dropping of criminal charges arid undertaking to
abstain from bringing criminal charges‘in futuré were part of the consid--
eration for the offer of 470 million US dollars by the UCC-and as the
offences involved in the charges'were of public nature :and ‘non-
compoundable, the consideration for the agfeement was: stifling of
prosecution and, therefore, unlawful. It is a settled proposition-and of
general application that where the criminal chafges are matters of publlc
concern there can be no dwers:on of the course of publlcjustlee and can-
not be the subject matters of private bargain and compromise..

113. Shri Nariman urged that there were .certain fundamental mis-
conceptions about the scope of this doctrine of stlflmg of prosecution in
the arguments of the petltxoners He submitted that the true principle
was that while non-compoundable offences  which “are' matter of ‘public
concern cannot be sub] ect matter of private bargams and that administra-
tion of criminal justice should not be allowed to pass from the hands of
Judges to private individuals, the doctrine is not attracted where side by
side with criminal liability there was a pre-existing civil hablhty that was
also settled and satisfied. The doctrine, he said, contemplates invalidity
based on the possibility of the element of coercion by private individuals
for private gains taking advantages of the threat of criminal prosecution.
The whole idea of applicability of this doctrine in this case becomes
irrelevant having regard to the fact that the Union of India as dominus
litis moved in the matter and that administration of criminal justice was
not sought to be exploited by any private individual for private gains. Shri
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Nariman submitted that distinction between “motive” and “considera-
tion” has been well recognised in distinguishing whether the doctrine is
or is not attracted. '

114. The questions that arise in the present case are, first; whether
putting an end to the criminal proceedings was a part of the considera-
tiofr-and bargain for the payment of 470 million US dollars or whether it
was merely one of the motives for entering into the settlement and,
secondly, whether the memorandum of settlement and orders of this
Céurt, propetly construed, amount t0 2 compounding of the offences. If,
on the contrary, what was done was that ‘Union of India invited the Court
to exercise its powers-under Article 142 to permit a withdrawal of the
prosecution’ and' the expedient of quashing was a mere procedure of

récognisinig the effect of withdrawal, could the settlement be declared -

void?- .

_115.. We, think-that the main settlement does not suffer from this
vice, The pain of;nullity Jdoes not attach to it flowing from any alleged
qglavgfg!pqg of mﬁsidggatigq. We shall set out our reasons presently.

.. 116, Stating the law on the matter, Fry L.J. in Winghill Local Board
of Hoalth, Vinti saids (ChDp:366) - v v =i ot
r. © :4We have:therefore a:case in which a-contract is entered .into;
~; forthe purp@se,of, diverting.— I may say perverting— the course of
_justice;.and, although I.agree that in this case it-was: entered into
“with perfect good faith and with all the security which could possibly

.. be given to such an agreement, I neyertheless think that the general
., ‘principle. applies, and that we..caanot give effect to the agreement,
" the consideration of which is’ the diverting the course of public
It Keir v, Leérnan® Lord Denman, CT.said: - ", .
i ey “The principle of Jawis laid; dowp,bj,‘Wilfﬁot C.J. in Collins ¥..
2 ;Bfﬂr_:tem“’? () that,a contract to withdraw a prosecution for perjury,
. and consent.to _give no evidence against the accused, is founded on
“an unlawful corisideration and void. o votimshize ¥

.
o repit,

ol a9 the'éﬁﬁh}ihéésio'fﬂthisﬂd‘,,ciSidn no doubt can b_é'éuteitgfpgq;.-

®

" “whether the party accused were innocent or guilty’ of the crime

" charged, If innocent, the law was abused for the purpose of extor-
- tion; if guilty the law was cluded by a corrupt compromise, screening

' 'thqcrixqinalfqr'abribe. L S g MR
S Bt i the offence is of a public nature, no agreement can be
' valid that is founded on the consideration of stifling a prosecution
for it. s : 2

37 (1890) 45 Ch D 351,366
38 (1844)6 QB 308,316,322
39 (1767)2 Wils 341, 347 : 95 ER 847

d”

g
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-+In the- present:instance, the offerice is not confined to personal
mjury, but-is accompamed with riot and obstruction ‘of :a -public
. officer in the execution of his duty. These are matters of pubhc con-
cern, and therefore not legally the suBJect of a compromlse

......

« The approbatlon of;the.J udge- (whether necessary-or »not) may
1pmper1y ‘be -asked on:all-occasions' where: an.indictment is com-
promised on. thc trial; plamly it cannot make that legal which sthe law
- Condemns.™. = - oot e L s o s

Tlus was aﬂ'irmed in appeal by de al C.El who sa‘id (QB p393) -

“It'seemms clear, from the various authorities brought beforc us
on the argument, that some misdémeanchts ‘areé ‘of 'such'a nature:
. - that a contract to withdraw a prosecution-in respect.of;them, and to
- consent-to. give no evidence. against: the parties;accused, is founded
on an illegal consideration. Such was the:case of: Collins v. Blantern®
. -which was the case of a prosecution.for. perjury, :It.is, strange that
».-such-a doubt.should ever have been:raised.- A contrary: decision
-. .would have placed it in:the power.of a: pnvatemd;wdual tomake a
..-profit to himself by.doing a great public injury.”:, = .- s,
+:117.'V. Narasimha Raju v. V. Gurumurthy Ra}u“‘“ of this Couttis a
casein point. Fhe:first respondent-who had filed a criminal complaintiin”
the Magistrate’s court against the appellant and his other partners alleg-*
ing of.commission. of offences under Sections 420, 465,,468.and 477 read
with Sectlons 107 120~B of the Indlan Penal Code.¢ entered mto an.agree-
ment with:the accused’persons under-which. the dispute-between: the
appellant -and.the first respondent and.. Others.was:to be -referred to
arbitration:on the first respondent agreeing to withdraw his .criminal
complaint. Pursuant to that agreement the complaint was got dismissed,:
on the. first-respondent abstaining from -adducingevidence. , Fhe arbitra-
tion proceedings, the consideration for which was the. mthdrawal of the;
complaint,-eulminated in-an award-and the first:respondent applied to.
have. the award made a rule of the court. The appellant, turned around
and challenged the award on the ground that the consideration. for the
arbitration, agreement was itself unlawful as it was one not. topmsecute a
non-compoundable. offence. This Court held that,the arbitration agree-
ment was void under Section 23 of the Indian Contract Act as, its.consid-
eration was opposed to public policy. The award was held void.-

118. Even assuming that the Union of India agreed 10 compound
non-compoundable offences, would this ‘constitute a stifling of prosecu-
tion in the sense in which the doctrine is understood? The essence-of the
doctrine of stifling of prosecution’is that no private person should be
allowed to take the administration of criminal justice out of the hands of

40 (1963)3 SCR 687 : AIR 1963 SC 107
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the Judges and place it in his own hands. In Rameshwar Marwari v.
Upendranath Das Sarkar* the High Court said: (AIR p. 456) -

“Now in order to show that the object of the agreement was to
stifle criminal prosecution, it is necessary to prove that there was an
agreement between the parties, express or implied, the considera-

. tion for which was to take the administration of law out of the hands
. of the Judges and put it into the hands of a private individual to
determine what is to be done in the particular case, and that the con-
tracting parties should enter into a bargain fo that effect.”
WE st ) (emphasis added)
In V. Narasimha Raju® this Court said: (SCR p. 693)
“The principle underlying this provision is obvious. Once the

- machinery of the Criminal Law is set info motion on the allegation

. -that a non-compoundable offence has been committed, it is for the

~ criminal courts and criminal courts alone to deal with that allegation

- and to decide whether the offence alleged has in fact been com- -

* smitted ornot. The decision of this question cannot:either directly or
indirectly be taken out of the hands of criminal courts and dealt with
" by private individuals.”.. - . . (emphasis added)

This. was what was reiterated in Ouseph Poulo v. Catholic Union Bank -

Lud:%: (SCR p. 749)

<t "' «“With regard to mon-compoundable offencés however,’ the

' position is clear that no court of law can allow a private party to-take

- . the administration of law in its own hands and settle the question as to"
whether a: particular offence has :been committed. or not-for
R, DORNERROn Sap: MRS (émphasis added).

In this sense, a private party is ot taking administration-of law iif'its'own’

5 ,El‘tsel."’ DTS I sl

hands'in this case. It is-the Union of India, as the dominus litis, that con-

sented to’ thé” quashing of the proceedings. We have said'earlier:that'
what was putported.to be done was not a compounding of the offences. -
Though, upon review, we have sét aside that part of the order; the con-’

sequences of ‘the alleged unlawfulness of consideration must be decided

as at the time of the transaction. It is here that we see the significance of-
the concurring observations of Chapman-J. in' Majibar Rahman v Muk-

tashed Hossein® who said: - i~

“I'agree, but desire to carefully e my reason for holding

- that the bond was void to the ground that the consideration for the

bond was found by the lower court to be a promise to withdraw from:
" the. prosecution in a case the compromise of which is expressly for--

bidden by the Code of Criminal Procedure.”

41 AIR 1926 Cal 455, 456 : 29 CWN 1029 : 90 IC 463

42 (1964)7SCR 745, 749 : AIR 1965 SC 166

SR .c\—‘l—“'-_-'“

i
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- .119. As. stated .earlier, the arrangement which purported to
terminate the criminal cases was one of a purported withdrawal:not for-
bidden by any law -but one which was, clearly.enabled. Whether valid
grounds to permit such withdrawal existed or.not is another matter.

' 120. Bésides as pointed-out by this Courtin’ ‘Narasimha Raju case®
the consequenice of doctrine of stifling of prosecutlon is attracted, and its
consequenoes follow where a “person sets the machmery of the ériminal
Iaw into action on the allegation that the Opponent has committed a non-
compoundable offence. and by the use of thrs coercive pnmmal process
he compels the. opponent to enter into an agreement, that agreement
would be treated as invalid for the reason that its consideration is
opposed to public policy.” (See SCR p. 692): In that case this Cour; fur—
ther held that the doctrine appl;es (SCR p. 693) SR e e

.. “when as a consideration for.not proceedmg with a criminal com-
~ plaint, an agreement is ‘made, in substance it really means that the
. complainant has taken upon himself to deal with his complamt and

on the bargaining counter he has used his nan-prosecuuon of the com-
plaint as a comtdemnon Jor the ageemem‘ wk:ch his. opponent has
) been mduced or caemed 1o enter mto. A -‘ ] (emphasm added)

These are not the features of the ptesent case. Vi 413 e

© 121, More importantly, ‘the distinction between- the “mot:ve for
~ entering into agreement and the “consideration” for the agreement must
be’ kept clearly dlstmgulshed Where dropping of the criminal proceed-
ings is ‘a motive for.entering into the agreement— and not its considera-
tion— the doctrine of stifling of prosecution is not-attracted. Where
there is also a pre-existing. civil liability,::the dropping: of criminal
proceedings need not necessarily be.a consideration for the agreement to
satisfy that liability. In Adhdcanda Sahu - v fogt Sahu” th:s dlstmction is
pointéd out : (AIR p. 503)

" “The distinction between the motive for commg to an agree-

mént and the actual consideration for the agrement muist ‘be’ kept

carefully in view and this care must be*particularly exercised in a

case where there is’a civil liability already ex]stmg Wthh is" dls-

charged or remitted by the agreement.”
In Deb Kumar Ray Choudhury v. Anath Bandhu .S'en“ it was mentloned
(AIR pp. 422-23) =

“A contract for paymem of money in mspect of whzch a cnmmal
prosecution was permissible under the law, was not by :tse{f' o_pposed to

pubhc pahcy

43 AIR 1922 Pat 502: 701C 295
44 AIR 1931 Cal 421:35 CWN 26: 131 IC 133
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... the withdrawal of the prosecution in the case before us might
have been the motive but not certainly the object or the considera-
tion of the contract as evidenced by the bond in:suit, so as to render
the agreement illegal ... These decisions are based upon the facts of
the cases, showing clearly that the agreements or the contracts
sought to be enforced were the foundation for the withdrawal of
non-compoundable criminal cases, and were declared to be unlawful
on the ground of public policy, wholly void in law and therefore
unenforceable. This class of cases has no application where, as in the
present case, there was a pre-existing civil liability, based upon‘an
adjustment of accounts between the parties concerned.”

o ssifyiiing & Ak it it ~ (emphasis added)

‘Again in Babu Har Narain Kapurv. Babu Ran Swarup Nigam®, this dis-
tinction has been pointed out: (AIR p. 597) ~ ‘ : E

) “Though the motive of the exécution of the document may be

the withdrawal of a non-compoundable criminal case, the considera-

tion is quite legal provided there is an enforceable pre-existing

liability. In- the Pdtna case* it was observed that the distinction

bétween the motive for comirg to an agreement and the actual con-
‘sideration for the agreement must be kept carefully in view and this
care must be particularly exercised in a tase where ‘there is-a civil

« - liability already existing which is discharged aF,.remitted by the
agreement.” .. soo.p 0 Lo 6o enmiiel greana
Finally, this Court in Ouseph Poulo® at page 749 held that : (SCR p:749).;
" “Tpy déaling with such agreements, it is, however, necessary.t6:
- bear in mind the distinction between the motive which may operate’in:
. the-mind of the complainant and. the accused and- which mayi

* indirectly be responsible for.the agreement and the consideration for;
. such an agreement. -1t, is only where: the agreement is; supported by, -
the prohibited consideration that it falls within.the mischiefof the;
~ principle that agreements which intend to stifle criminal..prosecu-
" tions are invalid.” owign . (emphasis added)

' 122, On a consideration of the.matter, we hold.that the doctrine of

stiﬂing of prosecution is not attracted in.the present case.In reaching
this conclusion we do not put out of consideration that it is incopceivable

o S

that Union of India.would, under the threat of a prosecution; COSICet
UCC to pay 470 million US dollars or any part thereof as consideration,
for stifling of the prosecution. In the context of the Union of India the
plea lacks as much in reality as in a sense of proportion. =~ | . .

123. Accordingly on contention (F) we hold that th_e'=s;§§t1gmgfaf is
not hit by Section 23 or 24 of the Indian Contract Act and that no part of

the consideration for payment of 470 million US dollars was unlawful.
: LA e

45 AIR 1941 Oudh 593
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Re Contemwn (G) TN S0 RSV )
“124;* This concerns ‘the' ground ‘that 'a‘“Fairness . Heanng 5
understood in’the ‘American procedure is mandatory before a‘mass tort'
action is settled and the settlement‘in the present case’is bad'ds’no such
protedure had preceded it. It-is also urged thatithe/quantum'settled for is
hopelessly-inadequate as: the'settlement hasinot envisaged-ant prowded
for many heads:6f:compensation such as the future fiedical sirveillance
costs.of .a.large section of :the:exposéd population which.is-put-at-risk;:
and,that thétoxic.tort actions where the latencytpenod for the manifesta-.
tlon of the effects of the: exposure is unpredictable it is necessary: o' have-
a ‘“re-opener.’ clause,as.inthe, very. nature -of toxic ipjuries. the latency
perlod for the: mamfestatxon Qf effectsis unp,rcdlctable and-any.struc- -
tured settlement should contemplatc and’ provide for. the possible bane-
ful contingencies of the future: It is-pointed out for:the petitioners that
the order recording the settlement® and- the order dated:May ;1989
indicate. that no provision was made for such imminent contingencies for
the future, which' even:include the. effect ;of the [foxic,gas, on pregnant;

 mothers resultn;g in: congemtal abnqrmal;tles of. thc children.: These

aspects; it.is urged, would: have been appmpnat;lﬂy discussed. before the
Court, had the victims and yictim:groups had a “Faimness'Hearng:’. It
ux:gedrthat there has been.no; appllcatlon of the Court S“mmd 10 matiers-
particularly;zelevant to toxic injuries. The; .contentjon is twofold. First jis .
that:.the 'settlemgnt .did ;not, envisage -the. -ppss1b1htles «of .delayed
manifestation or: aggravat;ou of toxic morbld;ty, .insthe gxpospd-,popu]a—
tion. This.aspect,-it is-urged, is reqmred to be taken care of.in-two.ways: ,

one by making adequa;e financial provision for medical. snrveﬂlance  COSLS .
. forithe exposed but, still latent, victims and ;secondly, by prn:mclmg in-the

case ,of .symptomatic- victims :a “Te- -Opener ; -clause” for:meeting.,con-
tmgencxes of aggravation of damages in the case of the presently symp- .
tomatic victim. The second contention is as 10 the infirmity of the settle-
ment by an omission to, follow the ‘Fairness Heanng proccdures

, 125, On the first aSpect, Sri Nariman however, contends that the
possxblhty that the. exposed population . might. develop- hitherto
unsuspected .complications in.the future was known to and was 'in-the
mind of the Union of India and it must be presumcd to have taken all the
possibilities into account in arriving .at the settlement. Sri-Nariman.said
we now have the benefit of hindsight of six years which is a;sufficiently
long. penod over which .the worst possibilities would have blown over.
Indeed, in the plaint in the Bhopal Court, Shri- Nariman points out,
Union of India has specifically averred that there were possibilities of
such future damage. Sri Nariman referred to the preface to the Report
of April 1986 of the Indian Council of Medical Research (ICMR) on
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“Health Effects of the Bhopal Gas Tragedy” where these contingencies
are posited to point out that these aspects were in the mind of Union of
India and that there was nothing unforeseen which could be said to have
missed its attention In the said preface ICMR said: . :
.. How long will they (i.e. the respiratory, ocular and other
morbxdxtles) last? What permanent disabilities can be caused? What

is the outlook for these victims? What of their offspring?” :

Shri Nariman referred to the following passage in the introduction to the
Working: Manual Ion “Health Problem.s of Bhopal Gas: Vwmm” April
1986, ICMR:: . i

Wi “Basecl on clinical experience gamed so far, it is beheved that

many of them [i.e. victims] would require speclahsed medicare for
- several years since MIC is an-extremely reactive substance, the pos-

. sibility of the exposed population developing hitherto unsuspected '

comphcatxons in the future cannot be overlooked.” - -

6. What is, however,. 1mphcrt in' this stand of the UCC is the
adnnssxon that exposure to: MIC has such grim implications for ‘the

future} but UCC urges that the Union of Indi4' must'be deeméd to have'
put all these inito the scales at the time it settled the claim for 470 million -
US dollarsi: UCC also suggests that with'the-pdssage of time all such

ptoblcms of:the fiture must have already unfolded themselves: and:that

going by the statistics of medical évaluation of the affected persons done -

by the Dlrectorate of Claims, éven the amotirit of 470-million US dollars
is Very likely to be an overpayment. UCC ventlures to suggest that on the
estimates’ of compensation based on the medical categorisation of the

affécted population; a sum of Rs 440 crores ‘¢could be estimated to be an’

overpaymentand that for all the lateiit‘problems not manifested yet, this

surplus-of Rs 440° crores should be a protectwe and adequate financ:al-

cuslntm. e

7 A We ‘may at thls stage have a brief fook at the work of the medi-
cal evaluation and categorisation of the health status of the affected per-
sons cartied ‘Gut by the Directorate of ‘Claims. It would appear that as on

October 31;1990; 6,39,793 claimms had been filed. It was stated that a con-
siderably large number of the'claimants who were-asked to appear for-

medical €valuation did not turn up and only 3,61,166 of thiém responded
to the‘notices. Their medical folders were prepared. The total number of

deaths had risen to 3828. Tte results of medical evaluation and catcgon—-

sation of the affected persons on the basis of the data entered in their
Med:cal Folders as on October 31 1990 are as follows : .

h.
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No -of medxcal faldcrs prepared e g ()
' No.offoldersevaluated . . . ..., . . 358712
- No.of folders catcgonscd e P iy iR 3,58,712
ot NOITUEY. [y coctiiltat e orims st 22800 gl i k58,203
- Temporary injuries brisend e 73,382
1 orPermiment iijuriese o b it 00 al b i 118,922
. g ‘Temporarydxsablement causcd - i o,
by a temporary injury SRR
Temporary: dlsablement causcd ‘
by a permanentinjury ., 2 qring 2y 1 ..::1'313
Permanent Partlal dl;aablement 2y ,-;5:--{ S s 1 -;'-"--2680
' :'sPcrmanent total. dlsablement RS > 40
Deaths =~ *+ " . ° : ' S a8

- 128, On the medical’ research literature placed bcforc us it.can
reasonably be posxted that the expos_urp to such oonccntratlons Df MIC
might involve delayed mamfestatlons of toxic morbldlty The cxposcd
population may | not havc mamfested any immediate symptomatlc medlcal _

status.
129, But the long latcncy penod of toxlc injuries rcndcrs thc medical

surveillance costs a permissible, claim even though ultimately the;exposed
persons may, not actually develop the apprehended complications. In

| Ayers v. Jackson TP¥, referring to the admissibility of clauns of medlcal

surveillance expenses, it was stated:.

“The claim for médical surveillarice expenses stands on a dif-
ferent footing from‘thé claim based on enhanced risk. It seeks to
recover the cost of periodic medical examinations intended to
monitor plaintiffs’ health and facilitate early diagnosis.and treatment
of disease caused by plaintiffs’ exposure to:toxic chemicals ...

The future expense of medical ‘monitoring, cnuld ‘be a

,recoverable consequential :.damage provided ‘that plaintiffs can

. -establish ‘with-a reasonable degree of medical certainty that:such

expenditures are “reasonably anticipated™:to be incurred by'reason

of their exposure. There is no doubt that such a remedy would

permit the early detection and treatment of maladies and that-as a
matter of public policy the tort-feasor should bear its cost.

Compensation for reasonable and necessary medical cxpcnses
is consistent with well accepted legal principles. It is also consistent

46 525 A 2d 287 (NJ 1987)
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with the important public health interest in fostermg access to medi-

cal testing for individuals whose exposure ta toxic chemicals created

an enhanced risk of disease. The value of carly d:agn051s and treat-
- ment for cancer patients is well documented.”

“Although some individuals exposed to hazardous chémicals
may seek regular medical surveillance whether or not the cost is
reimbursed, the lack of reimbursement will undoubtedly deter
others from doing so. An application of tort law. that allows post-
injury, pre-symptom recovery in toxic tort litigation for reasonable
medical surveillance costs is manifestly -consistent with the public

interest in early detection and treatment of disease.

Recognition of pre-symptom. claims. for:medical surveillance
serves other important public interests, The difficulty of proving
“causation, where the disease is manifested years after exposure, has
caused many commentators to suggest-that tort-lawhas no capacity
to deter polluters, because the costs: of: proper. disposal -are often
.viewed by polluters as exceeding the risk of tort liability ...,

Other. considerations compel .recognition of a. pre-symptom
_.medlcal'survelllance claim. It is meqmtablqﬁor an 1ndmdual wrong-
: '."fuﬂy exposed’ 0 dangerous toxic cﬁermcals but upable to prove that
'_'dlsease is hkely to haye to pay his own expenses wﬁen medlcal mter-

vention‘is clearly reasonable and necessary -

wl T3 Accordingly, we hold that the cost of medxca! survelllance is a
i« ¢ompensable item ‘of damages where the proves- ‘demonstrate,
b through reliable. expert testimony- prethcated upon the significance
. and: extent-of exposure:to' chemicals} the toxicity of the chemieals,
- the seriousness of the diseases for:which:individuals-are at risk, the.
relative increase in the chance of onset of disease in those expesed
- and the value of early diagnosis, that;such surveillance to monitor
the‘effect of. exposure to toxic chem:cals s reasonable and neces-

= STV, Gt ol < = - st REL
In the Law:of Toxic. Torzs,by Mzchael De:e the same ldea is expressed

“Ti* Myérs' vi Johns-Minville: Corporation®” the court permitted
_.plaintiff prove: emotional harm:where: they were 'sufféring ‘serious

... fear,or emotional distress or.a clinically diagnosed phobia of cancer’.
.- The:court distinguished, howevenibetween a claim.for-feariof cancer
and;-a: claim for' caricerphobia: The:former.could: be: based on
plaintiff’s. fear; preoccupation ‘and-distress resulting-from the
enhanced rlsk of cancer but the latter would require expert oplmon

testimony..;. .- i .i it e R :

SN N reasonable value of- future medlcal services requn'ed by a
.~defendant s.conduct. is recoverable element of damage-in-tradition
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--and toxic tort. litigation;Such damages have:been -awarded even.in

.. circumstances where- no present injury;exists-but medical. testimony

- establishes that such fntu:e medical .;surveillance is, reasonably
e requnred on the basis of the eonduct ofa pamcular defendant

At s, not,the reasonable prohablllty that the persons. put,.at.nsk wﬂl

~ .actually suffer. toxic: injury in future-that.determines whether the
.medical survelllance 1s necessary. But what determmes atis whether,
.on the bams of medlcal opipion, a person who has beep exposed toa

‘_ toxic substance known to cause long time_serious’ injury, should
ey undergo penodlca1 medical tésts in order to. look for timely. warmng

i !signs of the Onsét of the feared eonsequences These Costs consntute

a relevant and admissible head of compensatiori and ‘may have to'be

.t borne:in mind in forming-an opinion.whether aproposedsettlement
- =—even.as;a settlement:s—is;just, fair and-adequatés 2o 2ilss '
'=~1130 Sri Nanman,%owever arged. that ‘the enly Zform of' eompensa-
tion kriown to'the eommon tavris a'lump sum dward - a-once Hnd'for all
determination of- compensatmn for all p[amnffs‘ losses past, present and
future = and that ‘split’ trlals for quantlt' ication’of compeosatton “taking
into account future aggravatlon of mjunes except statutonly énabletl
ar& unkiiown tG-comimon law. e e R Sames
"1 131, Indeéd, that this i the position i dommon law cannot 'be dis-
puted. In an-action for negligence, damages must be and ‘aré’ assessed
onceand for all‘at'the trial of such an isstie; Even'if it is found later that
the damage suffered was muCh greater than Was ongmally supposed no

........

-resultmg from one and:the same~cause ef‘ actlon fiust be assessed and

recovered-once and fot-all “Two attions; therefore; will not lie against-the
same-defendant for:personal injury>sustained in the:Same acc1dent. [See
Charisworth and Percy on Neglzgence, 1990, 8th edn.; para s S G

" ' 132°Indeed, even ‘under thé' ¢ommon taw, as admmlstered in U K
prior o ‘the introduction of Section 32-A of’ the” Supreme Court Act,
1981, Lord Dennmg thoﬂght that such specxal awards’ wete ‘ot
lmpermlsmble But as pointed out eatliert the House: of Lords i in Lzm Poh
Choo V. Camden Islmgton 2 d1d not approve that vrew ey

..........

once and for all damages is unaltered in Indna unllke in England where
sPht awards are now statutorily enabled and that, therefore references
to future medical surveillance costs and “re- opener clauses are

f See para 42, above
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inapposite to a once for all payment. The concept of re-opener clause in
settlement, it is contended, is the result of special legal requirements in
certain American jurisdictions and a settlement is not vitiated for not
incorporating a “re-opener” clause or for not providing for future medi-
cal surveillance costs inasmuch as all these must be presumed to have
engaged the minds of the settling parties at the time of a once for all
settlement. Shri Nariman pointed out that the American case of Acush-
net River v. New Bedford Harbour®, referred to by the learned Attorney -
General was a case where the “re-opener” clause was a statutory inci-
dent under the Comprehensive Environmental Response, Compensation
and Liability Act, 1980.

134. But petitioners say that in the process of evolving what is a fair,
reasonable and adequate settlement some of the elements essential and
relevant to fairness and adequacy such as provision for future medical
surveillance and the likely future, but yet unforeseen, manifestation of
toxic injury, having regard to the nature of the hazard, have not been
kept in mind and, therefore, the approval accorded to the settlement is
on an incomplete criteria. But UCC would say that Union of India was
aware of the possibility of such future manifestations of the effects of the
exposure and must be deemed to have kept all those in mind at the time
of settlement. '

135. But the point to emphasise is that those who were not parties
to the process of settlement are assailing the settlement on these
grounds. In personal injury actions the possibility of the future aggrava-
tion of the condition and of consequent aggravation of damages are
taken into account in the assessment of damages. The estimate of
damages in that sense is a very delicate exercise requiring evaluation of
many criteria some of which may border on the imponderable. Generally
speaking actions for damages are limited by the general doctrine of
remoteness and mitigation of damages. But the hazards of assessment of
once and for all damages in personal injury actions lie in many yet
inchoate factors requiring to be assessed. It is in this context we must
look at the ‘very proper refusal of the courts to sacrifice physically -
injured plaintiffs on the altar of the certainty principle’. The likelihood of
future complications — though they may mean mere assessment or
evaluation of mere chances — are also put into the scales in quantifying
damages. This principle may; as rightly pointed out by Sri Nariman, take
care of the victims who have manifest symptoms. But what about those
who are presently wholly asymptomatic and have no material to support
a present claim? Who will provide them medical surveillance costs and if
at some day in the future they develop any of the dreaded symptoms,

48 712 F2d Supp 1019
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who will provide them with compensation? Even if the.award is an “once
and for all” determination, these aspects must be.taken into account. - -

136. The second -aspect is the imperative-of the exercise of a “Fair-
ness Hearing” as a condition for the validity of the settlement. Smt Indira
Jaising strongly jurged that-in -the absence of -a ‘{‘Fairness. Hearing” no
settlement could at all be meaningful. But the question is whether such a
procedure is relevant to and apposxte' in the context of the scheme under
the Act. The “Fairness Hearing” in a certified class of action isa concept
in the United States for which a provision is- available under Rule 23 of
* US Federal Rules'of Procedure, Smt Indira J aising referred to certain
passages in the report of Chief .Tudge Weinstein in what is known as the
Agent Omnge Litigation®, to. indicate what accordmg 10, her, are the
criteria a2 court has to keep in mind in approving;a. settlement 'Ifhe
learned Jud ge, observed: (Fed Supp p. 760 para9)

. “In deciding whether to approve the settlement the Cou,rt must
-have a sufficient grasp of the facts and the law involved in the case
'in order to make a sensible evaluation of the ligation’s prospects.
(See Malchman v. Dawss") An appreciation of the probabilities of
plaintiffs’ recovery after a trial and the possible range of danwges zs :
essential. The ‘cases caution; however, that the court ‘should wot’;
{furn the settlement hearing into a trial o reheaksal ‘of the Hridl" Pl
- V. FMC Coip:*; Cert.'denied, 424 US 967, 96°S:Ct1462,47 L 'Ed 2d
- 734 (1976), quetmg Teuchers Ins: and AnnuztyAssn. of Amenca*v
Beame®™. See also Malchmanv. Davis®. = * - S

A democratic vote by informed members of the class woﬁld‘Be

-, virtually impossible in any large class suit. The costs'of ensuring that
. €ach. member of the class in this case fully uhderstood - the issue
-, bearing on settlement and then voted on it would be-prohibitive and
the enterprise quixotic. Even though hundreds of members-of the
class .-were heard from, there was an-overwhelmingly large ‘silent
 majority. In the ﬁnal analysis there was.and can be no ‘consent’ in any
meaningful sense.’ R, (emphas:s added)

137.:Learned Judge-also referred to the nine relevant factors: (1)
The complexity expense and likely duration of -the.litigation; (2) The
reaction of the class of the settlement, (3) The stage of the proceedings
and the -amount of discovery completed, (4) The risks of-establishing
liability, (5) The risks of establishing damages, (6) The risks of maintain-
ing the class action: through-the trial, (7) The ability of the defendants to
withstand a greater judgment, (8) The range of reasonableness of the

49 597 Fed Supp 740 (1984)

50 706 F 2d 426, 433 (2d Cir 1983)
51 528 F2d 1169, 1172 (4th Cir 1975)
52 67 FRD 30,33 (SD NY 1975)
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settlement fund in the light of the best possible recovery and, (9) The
range of reasonableness of the settlement fund to a possible recovery in
the light of all the attendant risks of litigation. But the limits were also
indicated by learned Judge: :
.“Thus the trial court has a limited scope of review for determin-
'ing fairness. The very purpose of settlement is to avoid trial of
sharply disputed issue and the costs of protracted litigation. '
Thé Court may limit its fairness proceeding to whatever is
necessary to aid-it in reaching a just and informed decision. Flinn v.
FMC Corp.** (at p: 1173). An evidentiary hearing is not required.”
The settlement must, of course, be an informed one. But it will be an
error to require its quantum to be co-extensive with the suit claim or
what, if the plaintiffs fully succeeded, they woiild be entitled to expect.
138. The Bhopal Gas Disaster (Processing of Claims) Act, 1985, has its
owii distinctive features. Tt isa legislation to meet a one time situation. It
provides for-exclusivity of the right of representation of all claimants by

Union of India and for divesting the individual claimants of any right to
pursii¢ any remedy for any cause of action against UCC and UCIL. The
constitutionality of this scheme has been. upheld in the Sahu case’. Sri
Nariman contended that the analogy of “Fairness Hearing” envisaged in
certified class actions.in;the United States is inapposite in the context of

the present statutory.right.of:the Union of India- Shri Nariman referred - g

to the following statement of the court in Sahu-case®: (SCC pp. 700-01,
parallS) WAy ISR WSRO0y BUUEIEEIES . e ;
..+ 7w Our attention was drawn' to the provisions of Order I Rule
... 8(4) of:the Code. Strictly-speaking, Order I, Rule 8.will'not apply to a
.. suit.or a proceeding-under the Act: It is not.a case of one having com-
", mon interest with-others. Here the pldintiff, the Central Government
has replaced and.divested-the victims.” %+ (emphasis added)
- 139, Consistent with the limitations of the scope of the review, says
Shri Nariman, the Court cannot go behind the settlement so as to take it
back to.a'stage of proposal and order a “Fairness' Hearing”. He urged
that a.settlement was after all-a settlement and an approval of a settle-
ment did not depend on the legal certainty as to the claim or counter-
claint being worthless or:valuable. I earned counsel commended the fol-
lowing passage from the judgment in the Court of Appeal for the Fifth
Circuit stated in Florida Trailer and Equipment Co: v. Deal®: | ‘
4« The probable outcome in the event of litigation, the relative
advantages and disadvantages are, of course, relevant factors for
evaluation. But the very uncertainties of outcome in litigation, as well
as the avoidance of wasteful litigation and expenise, lay behind the

53 284 F 2d 567 (1960)
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Congresszonal infusion of a power to compromise. This is a recogni-
tion of the policy of the law generally to encourage settlements. This
could hardly be achieved if the test on ‘hearing for approval meant
establishing success or failure to a certainty. Parties would be hesitant
to explore the likelihood of settlement apprehersive as they would
then bé that the application for approval would necessarily resulf in
a judicial determination that thiere was no escape from liability or no
- hope of recovery.and [thus] no basis for a compromise.”. - -=:

- Sri Nariman also pomted out that in Agent Orange® settlement only
a small fraction of one per cent of the class came forward at the fair-
ness hearings; that there was no medical -evidence nor -a- mini-trial

. .about the factual aspects.of the case and that in the end: the silent
majority remains inscrutable”. It is pointed out that in United King-
dom a different variant or:substitute of fairness hearlng obtains.
Order 15. Rule 13, Rules of Supreme Court makes proyision for
‘'orders made in representative actions binding on persons, class or
members of a‘class who cannot be ascertalned or cannof bereadlly
ascertained.

‘140. In our oplnlon, the nght of the victims read into SCCthIl 4 of .
the Act to express their views.6n a proposed settlement does not contrib-
ute to. a position’ analogous to that in United States in, whlch fazmess
hearings are imperative. Section 4 of the ‘Act’ to whlch the rxght is trace-
able merely enjoins Government of India. to have _idue regard’. to the
views expressed by victims. The _power of the Unlon of India’ under the
Act to enter into a_ COITlpI’OIIllSB is.not necessatlly ponﬁned toa situation
where suit has come to be instituted. by it on behalf of the vxctlms. Statute
enables the Union of India to enter into a compromise even wnthout such
a suit. Right of being heard read into Section, 4~ and subject to.which
its constitutionality has been upheld in Sahu case’ — subjects. the Union
of India to a-corresponding obligation. But that obligation does not
envisage or compel-a procedure like a'“Fairness Hearing” as‘a condition
precedent to a conipromise that Union of India may-reach, as the situa-
tions in which it may do so are not necessarily confined to a suit: .- :.:

141. ‘Accordingly, contention [G] is answered -against petitioners.
We hold that the settlement is not vitiatéd by reason alone of want of a
“Fairness Hearing” procedure preceding it. Likewise, the settlement is
not vitiated by reason of the absence of a “re-opener” clause built into it.
But there is one aspect as to medical surveillance costs and as to a provi-
sion for possible cases which are now asymptomatic ‘and which may
become symptomatic after a drawn out of latency perlod We will discuss
" that aspect under-point (J) infra. :

o
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Re Contention (H) :

142. The question is if the settlement is reviewed and set aside what
should happen to the funds brought in by the UCC pursuant to the
order. This question was raised by the petitioners and argued before us
by the parties inviting a decision. We propose to decide it though the
stage for giving effect to it has not yet arrived. -

143. The stand of the Union of India and other petitioners is that
even upon a setting aside of the settlement, the funds should not be
allowed to be repatriated to the United States as that would embroil the
victims in endless litigations to realise the fruits of the decree that may be
made in the suit and to realise the order for interim payment. The stand
of the Union of India as recorded in the proceedings dated April 10,
1990 is as follows:

“1. It is submitted that the Union of India consistent with its
duty as parens patrige to the victims cannot consent 10 the taking
away by Carbide of the monies which are in India outside the juris-
diction of Indian courts. :

2. At this stage, the Union of India is not claiming unilaterally
to appropriate the monies, nor to disburse or distribute the same.
The monies can continue to be deposited in the Bank as at present
and earn interest subject to such orders that may be passed in
appropriate proceedings by courts. '

3. It is submitted that in view of the facts and circumstances of
the case, the previous history of the litigation, the orders passed by
the District Court Bhopal, Madhya Pradesh High Court and this
Hon’ble Court, and the undertakings given by UCIL and Carbide to
courts in respect of their assets, this Hon’ble Court may, in order to
do complete justice under Article 142 of the Constitution, require
retention of the monies for such period as it may deem fit, in order
to satisfy any decree that may be passed in the suit including the
enforceable order of the M.P. High Court dated April 4, 1988.”

144. 1t is urged by the learned Attorney General that restitution
being in the nature of a proceedings in execution, the party claiming that
benefit must be relegated to the court of first instance to work out its
remedies. It is also urged that the UCC did not bring in the funds on the
faith of the Court’s order, but did so deliberately and on its own initiative
and choice and deposited the funds to serve its own interest even after it
was aware of the institution of the proceedings challenging the settle-
ment in an attempt to effectuate a fait accompli. It is further said that the
order of the High Court directing payment of interim compensation of
Rs 250 crores is operative and since the UCC has not sought or obtained
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any: stay of operation.of that order, the.sums to the, extent of Rs 250
crores should not, at all events, be permitted to he repatnated

145, Learned -Attorney-General also 'sought to"point-out'that the
UCC had, subsequent to'the’ Settlement, effected certain ‘corporate and
administrative changes and without a full dlsclosure by the UCC of these
changes and their effect on thé interésts of the claimants, the' funds
shoiild not be permitted to-be taken out of the: Court’s: jurisdiction,
though, however, Government of India should not also be.free.to
appropnatem:usethe funds b 7 s o ST B

iy

. 146, We are not unpreSsed by any of. these eontenmons It.is not
shown that the UCC brought in the. monies with ‘any undue-haste with a
view to confronting Union of India with a fait accompli. The recozds indi-
cate a different complexion of the matter, The payment appears to have
been expedited at instance. by the Union of India, itself. S

* 147, Strictly- speakmg no-testitution . in the sense. that any ;funds
obtained and appropriated by the Union of India requiringi toibe: ‘paid
back arises: The:funds brought in.by<the UCC:are-deposited.in the
Reserve Bank of India and remain under. this.Court’s control and j juris-
diction;. Restitution is.an eqmtable pnnc:ple andis. -subject to.the discre-
tion of the Court.: Section 144, Code of Civil Procedure, embodying the
doctrine of restitution does not-confer any new substantive_right o the
party. not already:obtaining under the- general. law The,section mere]y
regulates the powenof the Court in that behalf.: ©u: .o 20w

“148. But, in the present case; Section 144- CPC ‘does fot‘in' terms

: apply ‘There ‘is always an mherent jl]I'lSdlCthIl ‘t6 order restitution a

fortiorari where a party has acted on the faith of an order of the court. A
litigant should not go back with the impression that the judlClal TOoCcess
so operated as to weaken'his position and ‘whatever it did: on'the faith of
the court’s order operated to its disadvantage. It is the duty’of the court
to efisuire that no litigant goes back with-a: feeling that he was prejudiced
by an act which he did on the faith of the«court’s order.{Both on pnnmple
and authonty it-becomes the duty of the ‘coutt <= ‘as much ‘moral as it is
legal — to order refuhd and restltutlon nf the amount to the UCC —if
the settlement is set asnde : i

-

 149.In Bmayak Swam V. Ramesh Chandra Pamgmh: this_ Court
dealing thh scope of Section 144 CPC observed '(SCR p. 27) ‘

. The principle of the doctrine of restitution is that on the

reversal of a decree,.the law imposes an obligation on the party to
the suit who received the benefit of the erroneous decree to make
restitution to the other party for what he has lost. This obligation

54 (1966) 3 SCR 24 : AIR 1966 SC 948
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arises automatically on the reversal or modification of the decree
and necessarily carries with it the right to restitution of all that has
been done under the erroneous decree; and the Court in making
restitution is bound to restore the parties, so far as they can be
restored, to the same position they were in at the time when the
Court by its erroneous action had displaced them from ....”

150. In Jai Berham v. Kedar Nath Marwari®® the Judicial Committee

noticed that: (AIR p. 271)

“The, auction-purchasers have parted with théir purchase
money which they paid into Court on the faith of the order of con

N T

_ firmation and certificate of sale already referred to ... o
andsaid: - e A : :
«:. and it would be inequitable and contrary to justice that the
judgment-debtor should be restored to this property without making
‘good to the auction-purchaser the moneys which have been applied

. .for his benefit.” ; : : —— _

~ 151.In L. Guran Ditta v. T.R. Ditta* Lord Atkin said: (AIR p. 13)
"7 «_ The duty of the Court when awarding restitution under Sec-
' tion 144 of the: Code is imperative. It shall place the applicant in the
position in which he would have been if the order had not made: and
for this"purpose the Court is armed with powers (the ‘may’ is
_empowering, not discretionary) as to mesne profits, interest and so
forth. As long ago as 1871.the Judicial Committee in’Alexander
Rodger v. Comptoir D’ Escompte de Paris” made it clear that interest
was, part of the normal relief given in restitution: and this decision
seems. rightly to have grounded the practice in India.in such

3

Cases ....

. 152, Tn Jagendra Nath Singh.v. Hira Sahu® Mootham J. observed:

(ATR: 260 i tivs 6 el tmes- o noipmsun ST 21
.. “Every Court hds a paramount duty to ensure that it does no
injury to any litigant, and the provisions of Section 144 ... lay down a
procedure whereunder effect can be given to that general provision
of the law ... the Court should be slow so to construe this section as
to impose a restriction upon its obligation to act ‘rightly and fairly
according to the circumstances towards all parties involved’.”” =
' 153, We are satisfied in this case that the UCC ‘transported the
funds to India and déposited the foreign curreficy in the Reserve Bank of
India on the faith of the Court’s order. If'the settlement is set aside they
shall be*entitled to have their funds.remitted to them back in the United

55 AIR 1922 PC 269, 271:49TA 351 : 27 CWN 582

56 AIR 1935 PC 12: 153 1C654:37 BLR 162°

57 (1871) 3 PC465:7 Moore PC214:24 LT 111 - .
s8 AIR 1948 All 252: 1948 AIITT 25 : 1948 OWN 73 (FB)'
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States together with such interest as has accrued thereon. So far-as the
point raised by the learned Attorney General as to the corporate chan ges
of the UCC:is concerned; we think, a direction-to the;UCC to-prove and
establish ‘compliance with the District Court’s order.dated November 30,
1986, should be sufficient safeguard and'should meet the ends of justice.

_ 154, Accordingly, in the event of the settlemént being set aside the
UCC shall be entitled to have 470 million, US dollars brought in by it
remitted to it by the Union of India at the United States along with such
interest as has accrued on it.in the account, - Aot

155. But this right to have the restitution shall be strictly subject to
the condition that the UCC shall restore its undertaking dated Novem-
ber 27, 1986 which was recorded on Novembet 30, 1986 by District Court
at Bhopal and on the strength of which the Court vacated the order of
injunction ‘earlier granted against the UCC..Pursuant to the orders
recording the settlement, the said order-dated November 30, 1986 of the
District Court was set. aside by this Court..If the settlement ‘goes; the
order dated November:30; 1986 of the District- Court, will automatically
stand restored and the UCC would be required to comply with that order
to keep and maintain unencumbered assets of the value of US 3 billion
dollars during the pendency of the suit. The right of the UCC to obtain
the refund of and repatriate’ the funds shall be Subject to the per-
formance and effectuation of its obligations under ‘thé said order of
November 30, 1986 of the District Court at' Bhopal. Till thén the' funds

‘shall remain within the jurisdiction of this Court: and shall not be

amenable to, any other legal process. The contention (H) is disposed of
accordingly. = . . _ e i e e :
Re Contention (I) _ ' sy sl Bl
156. The contention is that notices to and apportunities for hearing
of the victims, whom the Union ‘of India ‘claims to répresent, were
imperative before the proposed settlement was recorded and this, admit-
tedly, not having been done the orders dated February. 14 and 15, 1989
are nullities as these were made in violation of .the rules of natural
justice.:Shri Shanti Bhushan urged that the invalidity of the settlement is
squarely covered and concluded, as a logical corollary, by the:pronounce-
ment of the Constitution Bench in Safu case®. He referred: to and zelied
upon the following observations of Chief Justice Sabyasachi Mukharji in
Sahu case®. (SCC p. 699, para 111) e S R R
“It has been canvassed on behalf of the victims that‘the Code of
Civil Procedure is an instant example of what is a’just, fair and
reasonable procedure, at least the principles embodied therein, and
-the Act would be unreasonable if there is exclusion of the victims to
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vindicate properly their views and rights. This exclusion may amount
to denial of justice. In any case, it has been suggested and in our
opinion there is a good deal of force in this contention, that if a part of
the claim, for.good reasons or bad, is sought to be compromised or
adjusied without at least considering the views of the victims that
would be unreasonable deprivation of the rights of the victims ...
Right to a hearing or representation before entering into a com-
promise seems to be embodied in the due process of law understood
in the sense the term has been used in the constitutional jargon of
this country though perhaps not originally intended ... '

(SCC p. 700, para 114) e

In view of the principles settled by this Court and accepted all
over the world, we are of the opinion that in a case of this magnitude

“ and nature, 'when the victinis have been given some say by Section 4 of

the Act, in order to make that opportunity contemplated by Section 4

' of the Act meaningful and effective, if should be so read that the vic-

tims hdve td be given an opportunity of making their representation

before the court comes to any conclusion in respect of any settlement.”

e 5 . * *

(SCC pp-701-02, para-117) ,

... “In our opinion, the constitutional requirements, the language
of the section, the purpose of the Act and the principles of natural
justice lead. us to this interpretation of Section 4 of the Act that in
case of a proposed or contemplated settlement, notice should be
given to the. victims who' are affected or whose rights’ are to be
affécted to ascertain their views. Section 4 is significant. It enjoins
the Central- Government only to have ‘due regard to any matters
which such person may require to be urged’. So the obligation is on
the Central Goveriiment in the situation contemplated by Section 4 to

have due regard to the views of the victims and that obligation cannot
_ be discharged by the Ceniral Government unless the victims are told

that a’settlement is proposed, intended or contemplated. It is not -
necessary that such views would require conseént of all the victims. The

Central Government s the representative of the victims miust have
the views of the victims and .place such views before the Court in
such manner it: considers: necessary before a settlement is entered

“into. If the victims want to advert to certain aspect of the matter

during the -proceedings. under .the Act and settlement indeed is an
important stage in the proceedings, opportunities must be given to
the victims. Individual notices may not be necessary. The Court can,
and in our opinion, should in such situation formulate modalities of

giving notice and public notice can also be given inviting views of the

victims by the help of mass media.”
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(SCCp'?OS,para 121) ias LM RS G DA SRR o, T
S e e “Aet would be bad if-if is ot construed in the light that
" " notice before any séttlement under Section 4 of the Act was-required to
begiven...” "t +n i Ledtloo v (emplidsis supplied)
157, Shri Shanti Bhushan urged that With these findings and conclu-
sions the only logical resultant is that the settlement must be declared a
nullity as one reached in violation of the Tules of-natiiral justice. For ‘Shiri
Shanti B!iﬁshﬁﬂ,=-?he matter is"as_'_simp'lé}‘a‘s‘th‘at.j,-:—-? S
- '158. But affer aking the obsrvations excétpied above, the Con--
stitution Bench, having regard to fhe natiré of this litjgation, procecded
to spell out jts views and conclusions on the effect of non-compliance of
natural justice, and whether. there: were other: remedial and, curative
exercises. Chief Justice Mukharji noticed the problem arising out of non-
compliance thus: (SCC p. 703, para 121) fn e mdy o
. ‘., Tt further appears that that type of notice which is required
{0 be given had tiot-béen given. The giestion, therefore, is what is to
be done andwhiat s the conseairence? The Act would be bad if it is

€47

* not construed in the Tight that rotice before any settlement tnder
Section 4 of the Act was fequired to ‘be giverl. Then arises the ques-

“ " tion of consequences of hot giving the notice :...” ‘(émphasis supplied)
Leathed Chief Justicé proceeded to say: (SCC p. 703, para 120)~ * 2"
S U g this adjudication, we are not Stricly condéried Wil thé
" validity or otherwise of the seitlement, a5 we have indicated hetéin-
3 b‘gqug.fjBﬁt“c,cms’t‘itgiﬁdﬁ“al’a“djuaipaff‘ion‘é*a'ﬁﬁo\f be divorced from‘the’

_ " reality of a situation, or the impact of an adj udication: Constitutional.

- * ‘deductions ate 'never ‘made ‘in"the vacuum. These ‘deal with™life’s
_ problems in’the real ity of a given situation. ‘And fio- constitutional
“#g@judication is also possible unless one is aware of the consequentes.

- spf such an:adjudication. @ne hesitates in matters of this type where
+large conisequences follow one way:orthe other to-pull asunder.what.
others have put together. It is well .10 -remember; .as -did. Justice.
.Holmes,. that time -has upset. many fighting faiths_and.one must
.always wager. one’s salyation upon ‘some prophety’ based upon

“imperfect knowledge. Our knowledge ‘changes; our perception of
thinth AGRRABEEd I | e ns bl o I i s

SREARRG bo : T )

“(Scrp TDE pacd (o) TSE 8 e B SR B
_ «_. No. man or no-man’s right should be affected without.an
opportunity to ventilate his views. We are also conscious that justice
is a psychological yearning, in which men seek acceptance of their
viewpoint by having an opportunity of vindication of their viewpoint
‘before the forumor the authority enjoined or obliged to take a deci-
sion affecting their right. Yet, in the particular situations, one has to
bear in mind how an infraction of that should be sought to be removed
'in accordance with justice. In the facts and the circumstances of this
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case where sujj‘iaent opportunity is available when:review. application
-is heard.on notice;..as-directed: by Court;: no. further. opportunity is
necessary, and. it cannot be said that injustice. -has. been done. ‘To.do-a
great right’ after all, it is pcrmlss1blc sometimes ‘to do a little wrong’.
In the facts and circumstances. of, the case, thls is one of those rare

49 i DT T e i, T el LR P e

'occasmns....'., e A (cmphasxs supphed)
Chlef Justlce Mukharjl also observed (SCCp 703 para 121) =0l

f|.-u

. But having regard to; th& urgency of. the sltuatmn and havm g
regard to the: need. for' the, victims for, relief. and helg nd ﬁawng
 Tegard: to the. fact tﬁat somuch cffért has | gone ‘in ,ﬁndmg a basis for

" the; settlemerft e, at"one point” of ‘timé,’ “hought “that a‘ oSt

: ‘ 3(cl'fa"r:ls ledring i ihe fiicts and ?:zfcumsfdnces of this‘case m:ght’be‘

* considered to'be’ su)fﬁczent campl"}i‘ce wilh' tHe requirements’ of prits-

\

£ ‘czples of naruml ;ustzceas émbodzed mzder*S ctzoni4 of'rhéAcr i

(SCC P. 705 para 124)

S e Tn ;he fﬁfzt’s a‘ﬁi:lfi:lhké’c_ ',‘_T*i’xmstanc&s of thls case th‘crefore we
;! are of r£§ 6 opuiwn, 10 dzre tice oy rj‘:;efg n '
et J‘rf.;sxﬁlg_m(dgm .{ustzqg,gz the Sitia tzon, ﬁr tke_ prem’tse.sg,l}wzé fiénﬁir{ con-

nsequenﬂaz orderis necgssmyby:‘ ,f Urt; o
A A3 e ‘ i H HAR Wi it

fe s, 159“;~Wh|1e: Shm Nanman undex;s“;audably strongly rell\q&,(on.jthese
observatmn&as thc law»of the . £259,. Shn Shant(l Bhushan sec?ks 1o denyl
them any. bmglgrng‘prg}e on ‘the & gmund that'tﬁ'éyiiv‘e’gc mere f:a‘sﬁﬁﬁ ObSers
v‘"ai?i{;)tl;;ssﬂufas’“’r{ni JCh as tﬁg -ﬁ& iof f’vahdlty of the’ s'e_;tlement was not
Sahiu czwej Shn .'Sha' 1':Bhusl:(a‘nf rélied upor’several

e --
ttz, viz, National Tf;tﬂlg Workers' Um&n .

{3 AV 1u Lot
3k LG " Bsie

pronouncements, of; this, Cou 2
PR; Ramakmhnan % Instmg'e of Ckarfered Aecounrag S, af ndm.,

o

s1seathennpcratwese of observance of ﬁatutal Jusucé:L and the mevftablhty
of the co‘nscquemes that ﬂ':)w27 frr;)mf ar nonrcomphancez,of the: requlre-

,' '16='0” ‘Thesc arc all acceptc "{ﬁnpmples' Thelf w;sdom,
umvemahty ‘"m' t-he- dlscxplme of) ;1791“’ are; weﬂ estamlghed‘ "'Orms_s}_rﬁn to
comply. with the: requitéments“of the rule'of didi lzlfe‘rdnf‘paffe‘ “ds
general: rule, vitiates . a. decision:” Where thcre 1's”1"viol‘at10n of natural
justice .no- resultant -or_independent: prejudzce nee& be ‘shown; as' the

denial’s of natural- ]ustlce, islzin itself) Suffi ment*prejudlce and it'is no ans-

wer, t"'g sa_y thateven w1th"0b’ ‘ervgnce pf natutal ]ustlcé ‘thé Saime conclu—

59:, (1983} s scc 228:: 1983 SCC (L&S) 72 1983 SCC (Tax) 2,
60: (1986),4.SCC537.; (1986),1. ATC 714“ ¢ e -fc.;,;
615 (1987) 4.SCG 431.,1987:SCC, (L&S) 438 ‘
62.:(1989).1 SCC 628 : 1989 SCC (Tax).1 1221 e
63 §l989) 1SCC 764 1989 SCC (L&S) 246 (1989) 9ATC 650
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sion would :have been reached. The citizen “is-entitled to be under the
Rule of L:aw and ‘not the: Rule of Discretion” -and “to remit the
maintenance, of constitutional Tight to, judicial discretion.is to shxft the
foundatlons 'of t'reedom from the rock to thesand”... ... .7 |

: 161. But ‘the effects and consequences f non-compllance may alter
thh situational ‘variations ‘and patticularities, illustrating'a “flexible use
of discretionary remedies to meet novel legal mtuat:ons”' “One motive”
says Prof. Wade' “for holdmg admmnstratlve -acts £ be voiddble where -
accordmg to pnnmple they are void may be'a desire to extend the discre-
tionary powers ‘of the Court”. As observed by Lord Rcld in Wiseman V.
Bomeman"‘ natural justice ; should ‘not degenerate into a. spt of hard and
fast rules. There should be a circumstantial flexibility. . s

+162:In Sahi case’® this. Court held that there wasmor compllance with
the principles of’ natural justice but ‘also’ held that the result of the‘non-
complxance sheuid not be a- mechameal mvahdatlon The Court sug-

Structlon of the“provmons questlons of constitutlonahty come to be
décided. The Court Was cons:dermg the scope and contcnt oT tihe oblnga«
tions to afford a hearing implicit in Section 4 of the Act. Tt cannot be said
to have gone beyond the: pale ‘of the: f:nqulry ‘when it conisidered the ‘fir:
ther question as“to the!different’ ways in which’that obligation could be

' comphed with-or satisfied. ‘I‘hxs is;‘in substarice, what‘the Couit Has‘done

and that is ‘the law'of the case. It ‘cannot 'be said ;hg_t_these g‘bsewatlons
were made by the way and had no binding forcervis s = uts

- 163. Sri Gaig submltted that-when the Union of Indla did not, even
ptima facie, probablhse that’the quantlf' cation’ reﬂected in“the’ settle—
mefit was arrived on the basis of rational criteria televant to the 3 matter,
the determmanon fails as’the statutory authority had actetla ultra vires'its
powers and trusts under the statutory scheme "Sri Garg S'ald that it would
be 2 perverslon of the procéss to call apon'the victims to° demonstrate
how the settlément is inadequate. There was, according to Sti ‘Garg, 10
material to shift the Fisk of-non-persuasion.’Sri Garg 'urged ‘that unless
the elements of sTeasonableness and adequacy — even 10 thé extent a
settlement goes ~#are hot establishied andthe quantification shown to'be
justifiéd’on some tenable basis the settlement would i mcur ‘the cntlclsm of

being the résult of an arbitrary action of government. -7 it/A - “sie
" 184.'Shri Shanti Bhushan, however, strongly commended the follow-

ing observations of Megarty, J. in Leary v. Natiorial ‘Union of Vehicle
Builders® which were referred to with approval by the' Court in'Fnstitute

64 1971 AC297: (1969) 3 All ER 275, HL (E)
65 1971 Ch34 |
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of Chartered Accountants V- L.K. Ratna® as to -the effect of non- -

obsewanc‘-’- of natural justice: (Ch D p. 49 quoted at SCC pp. 552-53)
«If 6ne accepts the contention that a defect of natural justice in
the trial body can be cured by the-presence of natural justice in the
appellate body, this has the result of depriving the member of his

right of appeal from the expelling body. If. the rules and the law
. give the member the right to a fair trial and the right of

appeal, why should he be told that he ought to be satisfied with an
unjust trial and a fair _appg?[?. Even if the appeal is treated as a hear-
* itig de novo, the member 15 being stripped of his right to appeal to
- another body fromt the effective. decision to expel him. I cannot
. think'that natural juistice is satisfied by'a process whereby an unfair
trial, though not tesulting in'a valid‘éxpulsion; will nevertheless have

. the. effect. of depriving the member of his right of appeal when a
" valid decision to expel him is spbsaquc::ntly made. Such a deprivation

° wouldbe:a powerful result.to pe.achzcved by what in law is a mere
-~ aullity; and, it'is no mere. tri ality that might be justified on the
* ground that natural justice does not mean perfect justice. As a gen-

< 231 rule; at all events, I hold that a failure of natural justice in the

- trial body, cannot be cured by, a sufficiency of patural justice In an
o o R T R R P E s S n el
prof., Wade in his treatise on AATmSTHE LS diawiglsERCS: S5

o1y 416 matural, justics s violatedyat the first stage, the right of
** . appeal is; not 5o much 2 tHE, right:of appeal as a eostected it
st B g instead of: fair -trial followed by appeal, the procedure is

SLEPor AT folLOWf’f&—b)’a fair trial.” e :
165, We mighs.recall hre that the.Privy Covucl in Cah ¥ Carr®
had,expressed its Feaevations about Megarry J.s (General Rule” in Leary
case®. However, the reservations. WeIS i1 the area of domestic jurisdic-
Cast - ote qontractual or conventionsl rules operate. The case did not
o, e e I siuation. Bt the Hlouse of Lords in Ligg, v
ot appli ed the p rinciple 10 a clearly pubic law situation. The
rinciple in-Leany® might, perhaps, be toa broad a generglisation. - .
1166y But-the,question here is. not 50, much.as o the consequences of
o QiSSION on the. part of. the Union: of India;to have {due regard” to
the views Of the:victims on the settlement ot the omission-on, the part of
the Court ta afford:an opportunity to the victims-of;being heard before
e ding a settlement as it is one of-the effects and implications of the
ronoyncement in Sahi.case’ which s the law of the case. In,Sahu case’
: ressly held that thg__nomcqmpl_ianccz.}vith the obligation to

the, Coutt, X Hance WiHIIE
- <sue.notices did not, by such reason alone, in the circumstances of the

s6 1980 AC 574: (1979) 2 All ER 440 (FC) -
7 1987 AC625:(1987)1 Al ER 1118
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case, vitiate the settlement, and that the affected persons may avail them-
selves of an opportunity of being heard in the course of the review peti-
tions. It is not proper to isolate and render apart the two implications .
and hold the suggested curative as a mere obiter. . . - = &

167. While reaching this conclusion, we are not unmindful of the
force of the petitioners’ case. The Sahu case® laid down that Section 4 of
the Act contemplated and conferred a right on the victims of being
heard. It also held that they were not so heard before the government
agreed to the terms of the settlement. According to the Sahu.case’, the
victims should have an opportunity of being heard in:the review proceed-
ings. The petitioners who were litigating the matter did not represent all .
the victims and victim groups. =~ © . SEEREA Lt

-168. In the ultimate analysis, the ‘crucial -question is-whether the
opportunity to the affected persons predicated in the Sahu case’ can
reasonably be said to have been afforded. Indeed, at the very commence-
ment -of the hearing of the review petitions, Smt Indira Jaising-madea
pertinent submission that the Court’should determine and clarify the

+

nature and scope of ‘the review hearing: whether they partake of the
nature: of a “Fairness' Hearing” orof the nature of a’“post-decisional
hearing” or whether the Court would device'some way in which the! vie-
tims at large would-have an effective sense-of ‘participation as envisaged
in-the Sahu -decision®: Smt Indira Jaising submitted that the: opportunity.
of being heard.in'the review suggested and indicated by the Sahu deci-
sion® cannot be understood to ¢onfer the opportunity only to those who
were eo-nomine parties to the review petitions. -+ = © & G

**169. In the present hearings Shri Nariman placed beforé us a num-
bér of press clippings to show that, from time to time, largely circulated
newspapers in the country carried detailed news reports of the settle-

ment and of the subsequent legal proceedings questioning them. Shii
Nariman’s contention is that in view of this wide publicity the' majority of
the 'affected persons must be presumed to have had notice, though not in
a formal way and to have accepted the settlement as they had not bes-
tirred themselves to move the Court. G | iy

170. Shri Nariman also raised what he urged were basic objections as
to the scope of the review jurisdiction and to the enlargement of the
scope of the review hearings to anything resembling a “Fairness Hear-
ing” by treating the concluded settlement as a mere’ proposal to settle.
Shri Nariman said that the Court could either review the orders dated
February 14 and 15, 1989 if legal grounds for such review under law were
strictly made out or dismiss the review petitions if petitioners fail to make
out a case in accordance with the accepted principles regulating the
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review jurisdiction; but the court could not adopt an intermediate course
by treating the settlement as a proposed or provisional settlement and
seek now to do what the Union of India was expected to do before the
settlement was reached.

171. The whole issue, shorn of iegal subtleties, is a moral and
humanitarian one. What was transacted with the Courts assistance
between the Union of India on one side and the UCC on the other is
now sought to be made binding on the tens of thousands of innocent vic-
tims who, as the law has now declared, had a right to be heard before the
settlement could be reached or approved. The implications of the settle-
ment and its effect on the lakhs of citizens of this country are, indeed,
crucial in their grim struggle to reshape and give meaning to their torn
lives. Any paternalistic condescension that what has been done is after all
for their own good is out of place. Either they should have been heard
before a settlement was approved in accordance with the law declared by
this Court or it, at least, must become demonstrable in a process in which
they have a reasonable sense of participation that the settlement has
been to their evident advantage or, at least, the adverse consequences
are effectively neutralised. The ultimate directions on point (J) that we
propose to issue will, we think, serve to achieve the last mentioned
expectation.. Legal and procedural technicalities should yield: to the
paramount considerations of justice and humanity. It is of utmost
importance that in an endeavour of such great magnitude where the
Court is trusted with: the moral responsibility of ensuring justice to these
tens of thousand innocent victims, the issues of human suffering do not .
become obscure in procedural thickets. We find it difficult to accept Shri
Nariman’s stand on the scope of the review. We think that in a situation
of this nature and magnitude, the review proceeding should not be strict,
orthodox and conventional but one whose scope would accommodate
the great needs of justice. That apart, quite obviously, the individual
petitioners and the petitioner-organisations which have sought review
cannot be held to represent and exhaust the interest of all the victims.

172. Those represented by the petitioner-organisations — even if
their claims of membership are accepted on face value — constitute only

- a small percentage of the total number of persons medically evaluated.

The rest of the victims constitute the great silent majority.

173. When an order affects a person not a party to the proceedings;
the remedy of an affected person and the powers of the Court to grant it
are well settled. For instance, in Shivdeo.Singh v. State of Punjab® on a
writ petition filed under Article 226 of the Constitution by 4 for cancel-
lation of the order of allotment passed by the Director of Rehabilitation

68 AIR 1963 SC 1909
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in favour of B, the High Court made an order cancelling the allotment
though B was not a party. Later, B filed a writ petition under Article 226
for impleading him as a party and for re-hearing the whole matter. The
High Court granted it. Before this Court, the objection was this: (AIR
“Learned counsel contends that Article 226 of the Constitution
. does not confer any power on the High Court to review its own
. order and, therefore, the second order of Khosla, J., was:without
. Jjurisdiction.” - o Eanatands ek i
This Court rejected the contention observing that: (AIR p.1911) . . : -
“It is sufficient to say that there is nothing in Article 226 of the
Constitution to preclude a High Court from exercising the power of
review which inheres in every court of plenary jurisdiction to
prevent miscarriage of justice or to correct grave and palpable errors
committed by it. Here the previous order of Khosla, J., affected the
interests of persons who are not made parties to the proceeding
before him. It was at their instance and for giving them a hearing
that Khosla, J., entertained the second petition. In doing so, he
merely did- what the principles-of ‘nature justice required him to do.
It is said that ‘the respondents before us had no right to apply for
review because they were not parties to the previous proceedings:
As we have already pointed out, it is precisely because they were not
. -made_parties- to- the :previous proceedings,.though their interests
were. sought to be affected by the decision of .the High Court, that -
‘the second application was entertained by Khosla, J.” - o :
.174. The nature .of the present review proceedings is indeed sui
generis. Its scope is pre-set by the terms of the order dated May 4, 1989
as well as. what are further necessarily .implicit in Sahu decision®.-In the
course of the order dated May 4, 1989, it was observed; (SCC p. 52, para
38) : 4 : W

“... If, owing to the pre-settlement procedures being limited to
the main contestants in the appeal, the benefit of some contrary or
-supplemental information or material, having a crucial bearing on
the fundamental assumptions basic to the settlement, have been
denied to the Court and that, as a result, serious. miscarriage of
‘justice, violating the constitutional and legal rights of the persons
affected, has been occasioned, it will be the endeavour of this Court
to undo any such injustice. But that, we reiterate, must be by
procedures recognised by law. Those who trust this Court will not
have cause for despair.” ' : '

175. The scope of the review in the present case is to ensure that no
miscarriage of justice occurs in a matter of such great moment. This is,
perhaps, the last opportunity to verify our doubts and to undo injustice, if
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any, which may have occurred. The fate and fortunes of tens of
thousands of persons depend on the effectiveness and fairness of these
proceedings. The legal and procedural technicalities should yield to the
paramount considerations of justice and fairness. The considerations go
beyond legalism and are largely humanitarian. It is of utmost importance
that great issues of human suffering are not subordinated to legal tech-
nicalities.

176. But in view of our conclusion on point (J) that on the material
on record, the settlement fund should be sufficient to meet the needs of
a just compensation and the order we propose to pass with regard to

point (J), the gnevance of the petltloners on the present contention .

would not, in our opinion, really survive. Contentlon ) is answered
accordingly.
Re Point (J)

177. Before we go into the question whether the settlement should

be set aside on grounds of inadequacy of the settlement fund, certain
subsidiary contentions and arguments may be noticed. They deal with (i)

" that there has been an exclusion of a large number of claims on the

ground that despite service of notices they did not respond and appear
for medical documentation and (i) that the whole exercise of medical
documentation is faulty and is designed and tends to exclude genuine vic-
tims. These contentions are really not directly germane to the question of
the validity of the settlement. However, they were put forward to dis-
credit the statistics emerging from the medical documentation done by

" the Directorate of Claims on which the UCC sought to rely We may as

well deal with these two content:ons

178 The first conténtion is that the claims of a large number of per-
sons who had filed their claims are not registered on the ground that they
did not respond to the notices calling upon them to undergo the requisite
medical tests for medical documentation. It was urged that no effective
service of notice had taken place and that the claims of a large number of
claimants — according to them almost over 30 per cent of the total'num-
ber — have virtually gone for default. While the victim groups allege that
there was a systematic attempt to suppress the claims, the Directorate of
Claims would say that the lack of response indicated that the claims were
speculative and spurious and, therefore, the claimants did not offer
themselves to medical examination.

179. In order to appreciate this gr1evance of the v1ct1m groups it is,
perhaps, necessary to advert to the provisions of the Act and the Scheme
attracted to this stage of processing of the claims. Section 9 of the Act
enjoins upon the. Central Government to frame a Scheme providing for

g
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any or all of the matters enumerated in clauses-{a):to () ofisub-section
(2) of Section 9. The Scheme, known as‘the “Bhopal-Gas Leak Disaster
(Registration and Processing of -Claims) Schemé;1985,” was promul-
gated by Notificationdated'September: 24, 1985;; pubhshed in the
Gazétte of Tndia.-Para 4°'0f the Scheme deals with the manner ‘of filing of
claims and Epebxﬁes the forins in which’ they should ‘be filed. Pata 5(1)
requires the Deputy Cdmmxssmner of Clamls to place the elalms in the
appropnate category amongst those enumerated in sub-para (2) of para
5. Sub-para (2) requires the ,regzstratzo,n of the clalm under various heads
suchi as “death”; “total disabJement resulting in permanent disability to
earn hvehhood” “permanent partial disablement affecting the overall
capacity .of a person to earn his livelibood”;. “temporary partial- dlsable-_
ment-resulting in reduced. capacity to earn:livelihood” and:so -on- ‘Sub-
paras (3), (4) and (5) of para 5 of the Scheme provide: e

: “(3) On the consideration of: a.claim made. under paragraph 4
of the Scheme, if the Deputy Commissioner is-of the opinion-that
the claim-falls in. a category different from the.category mentioned

- by the claimant, he may decide the appropriate category after giving

‘ ,an opportunity tothe claimant:to be heard:and also after'taking'into

- consideration any facts made -available to6 him in this béhalf by the
government or the authorities authonsed by the government in this
behalf. PR

(4) Where the Deputy Commlsmoner is. of the opmlon that a

claim made under paragraph 4 dogs not fall in any of the categories
specxf' ed in sub-paragraph (2) he may refuse to register, the claim:

: Prowded that before . .80 refusmg he shall give . a ;easonable.
opportumty forapersonal hearmg to the claimant. .. . «

(5) If the:claimant 1s not. satisfied with the order of the .Deputy

, Commnssnoner under sub-paragraph (3) or:sub-paragraph (4) he may

" prefer an appeal against such order to the Commlssloner, who shall-

‘ decxdethesame” 6 palad N Tty

The stage at which medical exammatlon was requxred related presumably :

to the exercise:under.sub-paragraph (3):of para 5 of'the ‘Scheme. Failure

of -a’ claimant:to .respond to the notice and offer himself:for ‘medical

examination would entail a refusal to register- the claim. It is manifest

that such a refusal is appealable under the scheme. But this griévance

does not survive in view of the stand taken by the government in these

proceedings. In the affidavit of Sri-Ramesh "Yeshwant-Durve, dated
December 5, 1989 in W.P. No. 843 of 1988, it is stated:

“That all claimants who did not respond to the first notice were

. given a second and then a third notice to appear at one of the medi-
-cal documentation centres for- their medical examination.” Wide
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publicity was also done by way of beating of drums in-mohallas, radio
announcements and newspaper advertisements. In addition to all
these, ward committee members were also involved in motivating
the claimants to get themselves medically examined. All those
claimants who approach’ the Director of Claims even now are given

a fresh date on which to appear. for medical examination and are:

informed accordingly. Although the medical documentation exercise
is completed, even.then if a claimant fails to appear for medical
examination after service of all three notices and he makes an
application for medical éxamination, his medical examination 1s
arranged at one of the two medical documentation centres — TB
Centre and JP Hospital — specially kept functioning for such
claimants. It is relevant to ‘point out that this arrangement has

. been approved by Supreme Court vide order dated September 29,
1989 .... T gaE : _ :

For the reasons given above, a fresh public notice and fixing of
dates for medical documentation is. also. not needed. It may be
pointed out here that these people will still have an opportunity to
file claims when the Commissioner for Welfare of the gas victims

iissues a notification in terms of para 4(i) of Bhopal Gas Leak Dis-

. -aster, (Registration and Processing of. Claims) Scheme, 1985 inviting
‘. claims.”. SAIIL A R N, il et o digr - ¢
180, This assurance coupled with the right of appeal should suffi-
ciently safeguard the interests of genuine claimants. )

181.°Tt was urged by the petitionets that the very concept of ‘injury’
as an élement in the eligibility for medical documentation was erroneous
as it tended to exclude victims who did ‘not have or retain’some medical
.documentation of their initial treatment-immediately after the €Xposure.
The stand of the Director of Claims on the point is this: '

" “Thatit is unlikely that a’person who was injured and suffered
" “ dufing the post-€xposure petiod is 1ot in possession of any form of
medical record. The line of treatment was widely pablicised. There-

" fore, the. patient must have received treatment ‘from one of the

.~private practitioners, if not:from -one .of the many temporary -and
... permanent govcmment/semi-government institutions or institutions

run by voluntary organisations, and he must be in possession of .

some form of record... ., - . o : , :

. a4 Every claimant is advised to-bring relevant medical. record at
., the time of medical examination.-Documents of post-exposure medi-

cal record are accepted even after the medical documentation of the

__claimantisover. .. N
.. It is ingorrect to say that, the; documents

for post-exposure

" period are just not ‘available: Had it been so, 55 -per.cent of the -
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- claimants who fall is category ‘B’:to ‘CF’ would-also have:been cate-
gorised as ‘A’. In this connection it may be clarified that-even in
practltlonei-s were also 1ssumg prescnptlons in, pnnted form It is
.. therefore incorrect. to say that_there is dearth of. documentanon
'However, bearing this _point in mm(i,, a.very. liberal ;approach in
_ admitting documents was “adopted as will be .clear from the
guidelines for evaluation. It will also be relevant here to state that
-‘the" ¢laimanits ‘are being hélped to' get1he‘ benefit of ‘any medical
records- available in any ‘hospital or dispensary.” Institutions ' like
- ICMR, CMO (Gas Relief), Jawahar Lal Neliru' Hospital, Bhopal
-Eye Hospltal Indian Red Cross Socnety, BI-IEL ‘Hospital and the
Railway Hospital-have treated numerolis gas victims during’ the post-
exposure period. The relevant medical records from them have been
_rétrieved and are being linked with the’ respecttve ‘¢laimi 'folders so
that'the benefit ‘of such post-exposuré record is extended tb these
claimants.

_ It will. be 1rratlonal and unsc:enflf' c io admlt all cialms w1th0ut
_teference. to any documentary ev1dence as suggested by the

G

petltloner s b o s

(See ‘the aff' dawt dated DecemberS “1989 of Srl Ramesh ‘Yesh-
want Durve filed in W.P. No. 843 of 1988) e

182" As*t0 the” charge ‘that after the purported séttlemént, govern—
ment is playing down the'seriousness of the'effetts of the dxsaster, and
that the medical documentation did not’ ‘help j pmper evaluatlon lt is, per-
haps, necessary ‘to read the affiddvit dated December 5; 1989 df the
Additional Dlrector of Ci‘alms m W P No 843 of 1988. The Addltlonal :
Director$ says = e

e effort; It was posmbly for the first time that such a comprehenswe '_
" medical examination (with documentation evaluation and: cat'e'gdri-.'
sation) of such a large population was undertaken anywhere inthe
world. There was' no. earlier ‘expérience :or .expertiseito fall back

. upon.. The: whole- exercise: had,therefore, “to “be -conceived, con-
- ceptualised and.concretised locally.-But care:was taken :to:ensure-
‘that the guidelines were approved by legal and-medical experts not

- only at theState level but also at the National level. The :guidelines
* werealso -approved by: GOI's- Committee of Experts ‘on-Medical
Documentation. -In other words, -a systematic -arrarigement -was
organised to make the most objective assessment of-the medlcal

health status of the claimants in a scientific manner.
.]thas to be recognised-in this context that the guidelines for
- :categorisation can only-be a broad indicator-as it is possible for any-
one to envisage all types of situations.and prescribe for them.
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Likewise, the examples cited are only ‘illustrative: examples and not
‘exhaustive instructions’.

Hundreds of graduate and post- graduatc doctors assisted by
qualified para-medical staff have examined the claimants with the
help of sophisticated equipments. It cannot be reasonably con-
tended that all of them have colluded with the government to distort
the whole exercise.

The exercise of categorisation is not just an arithmetical -
exercise directly flowing from the evaluation sheet. Had it been so,
the same Assistant Surgeon, who does the evaluation can himself do
the categorisation also. Post-graduate specialists have been engaged
for this work because the total medical folder has to be assessed
keeping the evaluation sheet as a basic indicator. In doing the cate-
gorisation, the post-graduate specialist takes into account symptoms
reported clinical findings, specialist’s opinions and investigation
reports.”

183. The Additional Director accordingly asserts:

... it will be meaningless to suggest that the government is
jeopardising the interests of the claimants by deliberately distorting
the Medical Documentation Exercise. Similarly, it will be absurd to
suggest that the government is trying to help UCC in any way.”

184. The. Additional Director also refers to the attempts by
unscrupulous persons to exploit the situation in pursuit of unjust gains
and how the authorities had to encounter attempts of impersonation and
“attempts by claimants to pass off others’ urine as their own”. It was said
that there were urine-donors! The affidavit also discloses certain mal-
practices involving medical prescriptions and certificates by some mem- |
bers of the medical profession and ante-dated urine-thiocynate estima-
tions. The Additional Director says that despite all this government
endeavoured to give the benefit to the claimants wherever possible. It is
stated: :

“The State Govemment had to preserve the scientific character
and ensure the credibility of the exercise of evaluation. Bearing this
limitation in mind, wherever possible, the government has
attempted to give the benefit to the claimants. The various
guidelines relating to documentation of the immediate post-disaster
phase are proof of this intention. At the same time, government

. have had to adhere to certain quality standards so that the exercise
;‘:ould stand up to scrutiny in any court ‘of law or in any scientific
orum.”

185. The stand of the Directorate cannot be brushed aside as
arbitrary. However, provisions of appeal ensure that in' genuine cases
there will be no miscarriage of justice.
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186. Shall:we -set=aside :thesettlement on the mere possibility that
medlcal documentation*and: categonsatlon are faulty? And-that the fig:
ures:of the. various:Kinds of injuries' and: disablement indicated - are
undependable? As-of-now, medical documentation discloses that“‘theré
is' no -conclusive evidence to:establish ' a ‘causal:link<between cancer-
incidence and MIC exposure™ It is tiue that this-inference is tentative as
it'would-appear studies are continuing.and.cenclusions of scientific value
" in'this behalf-can only be.drawn after the studies are over. While: the
medical literature relied upon by the petitioners suggests possibilities:of
the exposure being carcinogenic, the ICMR studies show that asof now
 the annual incidence of cancer registration. is more among the unexposed
populatmn as, compared to. the exposed population.”.(See. Sti-Ramesh
Yeshwant Dun.rf: s affidavit, dated December. 5, 1989 -para :9). Similarly,
“there.is no defi nite evidence that derangement in immune system of the
gas exposees, havc takcn place”. But the !1tcrature relied .upon . by
petitioners does mdlcate that suchprognos:s cannot be ruled out.:These
matters are said fo be under close study of the ICMR and gther research
agencies using, as indicated, the “multl—test LML tcchmque to, screen the
status of thei mmnme systcm .',_ ',_‘_j W =

187. But the whcle controversy about the, adequacy ef the settle-
ment fund -arises, on: account, of .the possibility that.the totallty of: the
event the settlement fund will be msufﬁc;ent to satxsfy all thc awards
This is the main concern of the victims and,victim groups. There is, as it
now stands, a fund of Rs. 12(}0 crores, for the beneﬁt of the. victims.. The
main attack on ifs adcquacy rests soler on the possxblhty that the medical
documentatton ;and categpnsatxon based therepn of the victims’. .medical
status done by the Directorate of:Claims is;faulty. The charge that.medi-
. cal -documentation was, faulty and was;caleculated to play down the ill-
effects of the'exposure to MIC is, in our.opinion, not substantiated. This
attackitself implies:that if the categorisation of the claimants on the basis
of the severityof the'injuties is correct then thc setﬂemcnt fuﬂd may not,
as'é settiement be unreasonable it et ot P

183 At ‘the same tlme; it is necessary to remmd ourselvcs that in
bestomng a secnnpi thought whcthcr the settlemcnt is Juat Ea:r and ade-
quate,-we should not procced on the.premise that.the: liability.of the
UCC has been firmly established. It is yet to-be decided if the-matter
goes to trial. Indeed, UCC has seriously.contested the.basis of its alleged
liability. But it is true that even to the extent a settlement goes, the ide:
of its fairness and :adequacy necessarily be. related to the magnitude of
the problem and the question of its reasonableness must be assessed pul-
ting many considerations into the scales. It may be hazardous to be!i_ttlc
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the advantages of the settlement in a matter of such complexity. Every
effort should be made to protect the victims from the prospects of a
protracted, exhausting and uncertain litigation. While we-do not intend
to comment on the merits of the claims and of the defences, factual and
legal, arising in the suit, it is fair to recognise that the suit involves com- _
plex questions as to the basis of UCC’s liability and assessment of the
quantum of compensation in a mass tort action. One of the areas of con-
troversy is as to the admissibility of scientific and statistical data in the
quantification of damages without resort to the evidence as to injuries in
individual cases. ' - _

189, Sri Nariman contended that scientific and statistical evidence
for estimates of damages in toxic tort actions is permissible only in fair-
ness hearings and such evidence would not be so admissible in the
proceedings of adjudication, where personal injury must be proved by
each individual plaintiff. That would, indeed, be a struggle with infinity as
it would involve individual adjudication of tens of thousands of claims for
purposes of quantification of damages.

190. In an article on “Scientific and Legal Standards of Statistical
Evidence in Toxic Tort and Discrimination Suits” by Carl Cranor and
Kurt Nutting® there is an interesting discussion as to what would be the
appropriate standard of evidence in presenting and evaluating scientific
and statistical information for use in legal proceedings. The learned
authors say: (p. 118) _

“These are two of the main sides in the controversy concerning
the kind and amount of scientific evidence necessary to support
legally a verdict for the plaintiff. Black seems to urge that courts
should only accept evidence that is scientifically valid, and adhere to
the standards of evidence implicit in the discipline, while the
Ferebee court urges that plaintiffs in presenting scientific evidence
and expert scientific testimony should be held to legal standards of
evidence. Powerful forces are arrayed on both sides of this issue. On
the side of requiring scientific testimony only to measure up to legal

o

standards of evidence, the social forces include plaintiffs or potential g

plaintiffs, plaintiffs’ attorneys, public interest groups, consumer
advacacy groups, all individuals who are concerned to make it some-
what easier to recover damages under personal injury law for alleged
‘injuries suffered as a consequence of activities of others. On the
other side of the same issue are defendants, potential defendants
[typically corporations, manufacturing firms] and, interestingly, the
scientific community.” :

191. In Sterling v. Velsicol Chemical Corp.” the US Court of Appeals
tended to the view that generalised proof of damages is not sufficient to

69 Law and Philosophy, Vol. 9, No. 2, May, 1990
70 855 F2d 1188 (1988)

h
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prove individual damages and.that.damages in.mass:tort :personal injury
cases must be proved individually by each individual plaintiff: The Court
held: L T e e e

© ' “We cannot emphasise this point strongly enough because

+ generalised proof will not.suffice to prove individual damages. The

" ¢ main problem on‘review stems from “a'failure to differentiate

-between the general-and the particular: This is'an understandably

. ‘easy'trap.to fall into in-mass tort-litigation. Although -many-common

' “issues'of fact and lawwill be capable-of resolution on-a'group basis,

- individual particularised: damages still: must be  proved on an
individualbasis.”- '+ ¢ o: o+l oo e oor

192. While Shri Nariman contends that admissibility of scientific and

el

. statistical évidence. is confined to Fairhess' Hearings alone and not in

adjudication where personal injury by each individual .plaintiff must be
proved, the learned ‘Attorney General, however, urges that’such evi-
dence and estimates of damages are permissible in toxic tort actions and
says that the fundamental principle is and.should be that countless
injured persons ‘must ot Suffer because of the difficulty of proving.
damages with certainty or because: of the delayinvolved ‘in‘pursuing each
individual' tlaim.- He referred-to' the following passage in .Florence B.

- Bigélow V. RKO Radio Pictures Inc.’: (US p. 265)

. .., “The most elementary conceptions of justice and public policy
" require that the wrongdoer shall bear the risk of the uncertainty
. .which his own wrong has created.” . . .~ Lo
Learned Attorney General also urged-that in tort-actions of this kind the -
true rule is the.one stated in Story Parchment Company v. Paterson Par-
chment Paper Co.™: - e e o v -.
~*'""i“The rule which precludes the recoveiy of uncertain damages
applies to such as are not the certain result of the wrong, not to
- those "damages which are definitely attributable to'the ‘wrong and
- only uncertain in respect of their amount.. - . .. - ot .
It is sometimes said that speculative damages cannot be
& -recovered, because the amount is uncertain; but such remarks
- will generally be found applicable to such damages as. it is
. uncertain whether sustained ‘at all.from the breach. Sometimes
-the claim is rejected as being too remote. This is-another mode
of saying.that it is uncertain whether such-damages resulted
necessarily and immediately from the. breach complained of..

- ' The general rule is, that all damages resulting necessarily
-and immediately and directly from:the breach are recoverable,
and not those that are contingent and uncertain. The latter des-

71 327 US 251,265 (1946) : 90 L Ed 652, 660
72 282 US 555, 562-63 : 75 L Ed 544, 548
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cription embraces; as I think; such only. as are not the certain
_result of the breach, and does not embrace. such as are the
certain result, but uncertain in amount.”™ =

. Where the tort itself is of such a nature as to preclude the
ascertainment of the amount of damages with certainty,.it would be

. aperversion of fundamental principlesof justice to deny alk relief to
. the injured person, and thereby relieve-the wrongdoer from making
.- any amend for his acts. In such:case, while the damages. may-not be
. determined: by mere speculation or guess, it will be enough if the
evidence show the extent of the damages as_a matter; of just and
reasonable inference, although the result be only-approximate. The

_ wrongdoer is not entitled to complain that they cannot.be measured

with the exactness and, precision that would be. possible if the case, .

FdterET T

. which hé aloné i§ tesponsible for makinig, were otherwise.” ~
And in Frederick Thomas, Kingsley v. Secretary of. State for India™, it was
observed: {AIR p. 51 quoting Allison v. Chandler. (1863) 11 Mich 542,

555.]?‘&': 3 S e :.»: AT AR o = -t“:' g i)

2.y “Shall: the injured par,ty.bc-éllowei:l to, recover no -damages (Or
. merely nominal) because he cannot show the exact.amount of the
_ certainty, though he is ready to show, to the satisfaction of the; jury,

that he has suffered large damages by. the: injury? Certainty, it,is

true, would be thus attained, but it would be the certainty of

*'injustice. Jiiries are allowed to act upon probablé ‘and inferential, as

-+ =iyl as difect and positive proof. And when, from the nature of the

- case, the amount of damages cannot ‘He estimated with Certainty, or

“3 ‘only apatt of them can-be so estimateds we can’see. no objection: to

* placing-before-the jury-all the-facts -and-circumstances: of: the-case;

having any tendency to show damages, or their probable anrount; SO

~ _ as. to, enable them, to.make, the most intelligible and. probable
" estimate which the nature of the cate vall permit”. | . .

.- 193, The:risk of itheuncertainty; says; learned Attorney .General,

should, in such cases, be thrown upon theiwrongdoer instead of upon the

injured party. Learned Attorney General also urged that, on first prin-

ciple,, in cases where, thousangds.have been injured, it.is far simpler to

prove. the amount of damages:to,the; members of the.class by gstablishing
their total'damages than by collecting .and.aggregating individual claims
a5 2. sum to. be -assessed against the defendantss He: saidi statistical
niethiods aré conimonly actepted :and: used as -admissiblesevidence in a
variety’ of-contexts incliding quantification’ of damages in"such mass tort
actions: He said:that these principles are :essential principles of justice

- and the 'Bhopal-disaster is an ideal setting*for am innovative.application

(5

of thesé salutary:prineiples. ' = -

-

73 Tavlor v. Bradley, 4 Abb App Dec 363, 366‘,‘_367: 100&11 D_e‘cdiS" o B R
73 AIR 1923 Cal 49:721C 270: 36 CLJ 271 RE S ol
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., -.194. The foregoing serves to highlight the:complexities of the:area.
Indeed, in' many tort actions the world over speedy: adjudications and
expeditious. reliefs are ot easily. accomplished .and many. of them' ‘have
ended in settlements.. In the-context of the problems preserted by the
issues of liability.in cases of certain corporate.torts beyond the corporate
veil there is an impressive body of academic-opinion amongst:the school-
men. that the very theories of limited corporatetdiability which. initially
served .as incentives for commercial risk-taking :needs re-thinking .in
certain ‘areas of 4ortious liability of corporations.:Some scholars-have
advocated abolition of linited liability for “knowable.tort risks. [See:An
Economic Analysis of Limited Liability in Corporation Law"”; “The Place
. of Enterprise Liability in the Control of Corporate Conduct?™; $Should
.- Shareholders be Personally Liable for the Torts.of their Corporations?”"].
This, of course, has the limitation of one more shade of-an academician’s
point of view for radical changesinlaw. . - . & vl ve
- - .195. With-the passage of time there are more-tangible: details  avail-
able by-way of the proceedings:of the Directorate of Claims-which has
inedically evaluated and: categorised mearly 3,60,000: affected: persons.
We- havetdooked ‘into the formats and folders prepared by sthe: Direc-
torate. of Claims for the medical evaluation:of the conditions.of the vic-
tims::Some:sample medical dossiers pertaining «to_some.:indjvidual
claimants containing an evaluation of the data pertaining to. the medical
status of the persons-have also been.shown toius. It:is on the basis-of.such
medical dossiers that evaluation: and categerisation :are stated to: have
been done. The guidelines for carrying out these medical évaluations;:it
is stated, have been formulated and issued by the Government of India. .

. .196. Petitioners seriously, assail the correctness:of-the -guidelines.for.
medical evaluation -as also.the result of the actual operational processes
of evaluation based.thereon. Petitioners described the results-indicated
by the medical categorisation done by the D_i_resi_;opatc;;«of‘,(;lai;n; which
showed -only 40 cases of total permanent disablement: as shocking and
wholly unrelated. to the realities.. Indeed, some.learned counsel for.the
petitioners, of.course in a lighter véin, remarked that if thesg were the
final figures of injuries and incapacitations caused :by the Bhopal Gas
Leak Disaster,.then UCC should be entitled to a refund out.of the sum
settled and wondered why, in the circumstances, UCC was taking shelter
under the settlement and fighting shy of a trial! Gl

-197. It appears to us that particular care has gone into the’ prescrip-
tion +of the medical documentation tests and the formulation of the
results for purposes of evaluation and categorisation. : St

P A o i
i 23 a0 et

75" 30 U. Toronto 17 117 (1980)
76 90 Yale LJ 1 (1980)
77 76 Yale LJ 1190 (1967)
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198 After a careful thought, it appears to us that while it may not be
wise or proper to deprive the victims of the benefit of the settlement, it
is, however, necessary to ensure that.in the — perhaps unlikely — event
of the settlement fund being found inadequate to meet the compensa-
tion determined in respect of all the present claimants, those persons
who may have their claims determined after the fund is exhausted are not
left to fend for themselves. But, such a contingency may not arise having
regard to the size of the settlement fund. If it should arise, the
reasonable way to protect the interests of the victims is to hold that the
Union of India, as a welfare State and-in the circumstances.in which the
settlement was. made; should not be found wanting in making good the
deficiency, if any. We hold and declare accordingly- s

199; It i§ relevant hefe that the Union of India while, quite fairly,
ackiiowledging that there was in fact such a settlement, however, sought
to assail its validity on certain legal issues. But the factum of the settle-
ment was not disputed. Indeed, Union of India did not initiate any sub-
stantive proceedings of its own to assail the agreement of the consensual
clement constituting thé substratum.of. the order of the Court. The legal
contentioiis -as to ‘the validity of the settlement were ‘permitted to be
raised inasmuch as: that an- order made on consent would be at no higher
footing-and could be.assailed on the grounds. on which: an. agreement
could be::But, as stated-earlier, the factum of the:consensual nature of

the: ttansaction and its existence as a fact was: not disputed; Those: legal .

contentions:as to the walidity have: now failed. The result is -that .the
agreement subsists. - By S JpiieT] 3 et sl S

200.: For all these reasons wé leave the settlement and the orders
dated February: 14:and. 15, 1989 —— except to the’extent set aside or

" modified pursuant to the other findings — undisturbed. .-

-+ 1201 We may here’ refér to-and ‘set at rest-‘oné‘other contentich

+

which had:loomed in ‘the hearings. The petitionérs had urged that' the

pririciples‘of the liability and the stanidards of assessment of damages in a
tdxic' iass: fort arising out of a hazardous enterprise‘should be not only
on_the-Hasis of absolute-liability == hot' merely or’ Rylands v. Fletcher’

g - .,

principle of strict liability - not admitting of any exceptions biit also that
the sizé of ithe-awatd be proportional to the economic superiority of the
offendét; containing a deterrent and punitive element: Sustenance was
sought from M.C. Mehta v: Union of India’. This argument ‘in relation to
a“proceeding assailing a settlement.is to be understood-as imputing an
infirmity to' the settlement process as.not being informed by the correct
principle of assessment of damages. ‘Respondents, however, raised

several contentions'as to the soundness of the Mehta* principle and its
Menta” princip X
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applicability. It was also.urged that Mehta!,principle;.even toithe extent it
goes, does not sofve the issues of liability, of the UCC as.distinct from
that of UCIL as Mehta case*.only spoke of:the-liability of the offending
enterprise:and did-not deal with principles. guiding the determination of a
holding company for thetorts of its subsidiaties::; -~ s v e

202. It is not necessary to go into this controversy.: The settlement

-was arrived at and is left undisturbed on an-overall view. The settlement

cannot. be“assailed -as violative of ‘Mehza* principle: which “might‘have
arisen for ‘consideration ‘in ‘a strict*atljudication. In the smatter of
determination of compensation also-under the Bhopal ‘Gas Leak Dis-
aster (Processing of Claims) -Act, 1985,-and .the scheme’ framed ithere-
under, there 'is ho scope for applying thesMehta*principle inasmuch-as
the tortfeasor,'in terms of t_hé?scttlerﬁ"cn't:.:'-'-:for.all-ppactical'spﬁr'{iésau"—-

stands. notionally .substituted- by the settlement fund which mow

represents and exhausts. the: liability of the alleged-hazardous' entrepre-
neurs viz.; UCC-and UCIL: We:must-also add -that the Mehta* principle
can have no application.against Union 'of India inasmuch ‘asiréquiring it
to'make good thé deficiency, if any, we.do.not impute to.it‘the position.of
a joint tortfeasor but enly of -a welfare State. There:is, therefore;no-sub-
stance inthe point-that:Mehtua* principle should guide théquantification
of compensation to:the victim claimants.:s @ g 220 Hs ke D,
'203. This necessarily'takes us to'the question of the medical surveil-
lancé costs; andthe operational expenses’of the Hospital.'Wé are oOf the

" view that for.at least a period of eight years from'now the population of

Bhopal exposed to the hazards of MIC toxicity should:have ;provision for
medical surveillance by periodic medical xcheck-up for, gas -related-afflic-
tions. This -shall have to-be ensured: by :setting up: long sterm medical
facilities inthe form of-a permanent specialised medical-and ‘research
establishment with the best ‘of expertise. An ‘appropriate::action-plan
should be drawn up. It will be proper that expert ‘medical facility in the
form -of the-establishment .of a. full-fledged hospital of ;at. least 500 bed
strength with the best of equipment for treatment of MIC related afflic-
tions should be provided for medical surveillance and for expert medical
treatment. The State of Madhya Pradesh shall provide suitable land free
of cost. The allocation of the land shall be made within two_ months and
the hospital shall be constructed, equipped and ‘made functional within

18 months. It shall be equipped as a Specialist Hospital for treatment and
research of MIC related afflictions and for medical surveillance of the

.exposed population.

204. We hold that-the capital qﬁtléys_dn t.h:e, h-os.pital‘a‘nd 1ts op'éfa-

" tional expenses for providing free treatment and services to the victims



