
United States Court of Appeals,
Second Circuit.

In re UNION CARBIDE CORPORATION GAS
PLANT DISASTER AT BHOPAL, INDIA IN

DECEMBER, 1984.
The PLAINTIFFS IN ALL CASES WHICH HAVE
BEEN CONSOLIDATED INTO THIS PROCEED-
ING BY ORDER OF THE JUDICIAL PANEL ON
MULTIDISTRICT LITIGATION dated February 6,
1985, and Order of this Court dated April 25, 1985,
together with those Plaintiffs in all other related ac-
tions which may be consolidated subsequent to the

filing of this notice of appeal, including but not
limited to all those cases which are all those tort

cases filed in this Court which the undersigned are
aware of, except The Union of India v. Union

Carbide Corporation, No. 85 Civ. 2696 and except
those cases consolidated as shareholders or derivat-
ive cases by Executive Committee Members, Stan-
ley M. Chesley and F. Lee Bailey, and the Union of

India, Plaintiffs-Appellants, Cross-Appellees,
v.

UNION CARBIDE CORPORATION, Defendant-
Appellee, Cross-Appellant.

Nos. 301, 383 and 496, Docket 86–7517, 86–7589
and 86–7637.

Argued Nov. 24, 1986.
Decided Jan. 14, 1987.

Defendant in personal injury and wrongful
death actions arising out of release of gas from
chemical plant in Bhopal, India, sought to dismiss
on grounds of forum non conveniens. The United
States District Court for the Southern District of
New York, John F. Keenan, J., 634 F.Supp. 842,
granted the motion subject to certain conditions,
and appeals were taken. The Court of Appeals,
Mansfield, Circuit Judge, held that: (1) dismissal on
forum non conveniens grounds was proper; (2) de-
fendant was properly required to agree to submit to
jurisdiction of Indian courts and waive statute of

limitations defenses; but (3) it was error to require
defendant to agree to enforcement of Indian judg-
ment and to abide by discovery provisions of Fed-
eral Rules of Civil Procedure.

Affirmed as modified.

West Headnotes

[1] Federal Courts 170B 2996(2)

170B Federal Courts
170BXIV Forum Non Conveniens

170Bk2986 Objections, Proceedings, and De-
termination

170Bk2996 Disposition
170Bk2996(2) k. Conditions preced-

ent. Most Cited Cases
(Formerly 170Bk45)
Lawsuit brought by Union of India and private

plaintiffs to recover for personal injuries and
wrongful death arising out of release of gas from
chemical plant in Bhopal, India, was properly dis-
missed on forum non conveniens grounds subject to
condition that defendant submit to jurisdiction of
courts in India and not assert limitations defenses.

[2] Federal Courts 170B 2973

170B Federal Courts
170BXIV Forum Non Conveniens

170Bk2973 k. Parties' choice of forum; for-
um-shopping. Most Cited Cases

(Formerly 170Bk45)
Little or no deference would be paid to

plaintiffs' choice of forum in ruling on motion to
dismiss for forum non conveniens where all but a
few of the plaintiffs were citizens of India located
in India who, according to the government of India,
had revoked the authorization of American counsel
to represent them and had substituted the Union of
India, which preferred the Indian courts.

[3] Federal Courts 170B 2975
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170Bk2975 k. Residency of parties; state of
incorporation. Most Cited Cases

(Formerly 170Bk45)
For forum non conveniens purposes, fact that

defendant had its domicile in the United States
where personal jurisdiction existed over it had little
significance where it had consented to jurisdiction
in foreign forum.

[4] Compromise and Settlement 89 69

89 Compromise and Settlement
89II Judicial Approval

89k66 Proceedings
89k69 k. Hearing. Most Cited Cases

No Rule 23 fairness hearing was required
where no settlement had ever been finalized and
government of India, which was a plaintiff and
stated that it represented the Indian plaintiffs
formerly represented by American counsel, was op-
posed to the proposed “settlement” of claims
arising out of Bhopal disaster. Fed.Rules
Civ.Proc.Rule 23, 28 U.S.C.A.

[5] Federal Courts 170B 3261

170B Federal Courts
170BXVII Courts of Appeals

170BXVII(B) Appellate Jurisdiction and Pro-
cedure in General

170Bk3259 Estoppel to Allege Error; In-
vited Error

170Bk3261 k. Particular errors. Most
Cited Cases

(Formerly 170Bk774)
Defendant which was granted forum non con-

veniens dismissal which it sought and which con-
sented to the order did not waive its right to appel-
late review of conditions imposed upon the granting
of the order.

[6] Federal Courts 170B 3255

170B Federal Courts

170BXVII Courts of Appeals
170BXVII(B) Appellate Jurisdiction and Pro-

cedure in General
170Bk3253 Persons Entitled to Seek Re-

view or Assert Arguments; Parties; Standing
170Bk3255 k. Particular persons. Most

Cited Cases
(Formerly 170Bk544)
Conditions imposed by court upon dismissal

without prejudice may be appealed by plaintiff
when they prejudice the plaintiff. Fed.Rules
Civ.Proc.Rule 41(a)(2), 28 U.S.C.A.

[7] Judgment 228 832.5

228 Judgment
228XVII Foreign Judgments

228k832.5 k. Judgments of tribal courts.
Most Cited Cases

(Formerly 228k831)
New York business corporation would be sub-

ject to personal jurisdiction in court sitting in New
York, and Indian money judgment could be en-
forced against it in New York courts by means of
either action on judgment or motion for summary
judgment in lieu of complaint. N.Y.McKinney's
CPLR 5304.

[8] Federal Courts 170B 2981

170B Federal Courts
170BXIV Forum Non Conveniens

170Bk2980 Alternate Forum
170Bk2981 k. In general. Most Cited

Cases
(Formerly 170Bk45)
Federal district court which had dismissed on

forum non conveniens grounds could not monitor
foreign court proceedings to assure due process to
the defendant and could not rectify in any manner
abuses of due process rights which might occur in
foreign forum.

[9] Federal Courts 170B 2996(2)

170B Federal Courts
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170BXIV Forum Non Conveniens
170Bk2986 Objections, Proceedings, and De-

termination
170Bk2996 Disposition

170Bk2996(2) k. Conditions preced-
ent. Most Cited Cases

(Formerly 170Bk45)
It was improper, in dismissing on forum non

conveniens grounds, to require that defendant, in
addition to consenting to foreign jurisdiction, con-
sent to enforcement of final judgment rendered in
the foreign forum.

[10] Federal Courts 170B 2996(2)

170B Federal Courts
170BXIV Forum Non Conveniens

170Bk2986 Objections, Proceedings, and De-
termination

170Bk2996 Disposition
170Bk2996(2) k. Conditions preced-

ent. Most Cited Cases
(Formerly 170Bk45)
It was improper, in dismissing on forum non

conveniens grounds, to require that defendant con-
sent to broad discovery under the Federal Rules of
Civil Procedure even though plaintiffs would be
confined to more limited discovery authorized un-
der law of foreign forum in which action would be
brought.

*197 Stanley M. Chesley, Cincinnati, Ohio, Waite
Schneider, Bayless and Chesley Co., L.P.A., Cin-
cinnati, Ohio, and F. Lee Bailey, New York City
(Jack S. Hoffinger (Liaison Counsel), Hoffinger,
Friedland, Dobrish, Bernfeld & Hasen, New York
City, of counsel; Phillip B. Allen, Cincinatti, Ohio,
Arnold Levin, David J. Perlman, Howard J. Sedran,
Philadelphia, Pa., Michael C. Zwal, on brief),
Howard Beach, N.Y., for appellant individual
plaintiffs.

Bud G. Holman, New York City (William Krohley,
Robert E. Crotty, Lisa E. Cleary, Kelley Drye &
Warren, New York City, of counsel), for Union
Carbide Corp.

Michael V. Ciresi, Minneapolis, Minn. (Bruce A.
Finzen, Robert M. Wattson, Roberta B. Walburn,
Robins, Zelle, Larson & Kaplan, Minneapolis,
Minn. (D.S. Sastri, Silver Springs, Md.); Gerald A.
Novack, Barrett, Smith, Schapiro, Simon & Arm-
strong, New York City, of counsel), for The Union
of India.

Rob Hager, Washington, D.C. for amicus curiae
Christic Institute.

Before MANSFIELD, PRATT and ALTIMARI,
Circuit Judges.

MANSFIELD, Circuit Judge:FN*

FN* Judge Mansfield prepared this opinion
prior to his death on January 7, 1987. Ex-
cept for minor nonsubstantive, editorial
changes, it reflects his work, concurred in
by the other members of the panel.

This appeal raises the question of whether
thousands of claims by citizens of India and the
Government of India arising out of the most devast-
ating industrial disaster in history—the deaths of
over 2,000 persons and injuries of over 200,000
caused by lethal gas known as methyl isocyanate
which was released from a chemical plant operated
by Union Carbide India Limited (UCIL) in Bhopal,
India—should be tried in the United States or in In-
dia. The Southern District of New York, John F.
Keenan, Judge, granted the motion of Union
Carbide Corporation (UCC), a defendant in some
145 actions commenced in federal courts in the
United States, to dismiss these actions on grounds
of forum non conveniens so that the claims may be
tried in India, subject to certain conditions. The in-
dividual plaintiffs appeal from the order and the
court's denial of their motion for a fairness hearing
on a proposed settlement. UCC and the Union of
India (UOI), a plaintiff, cross-appeal. We eliminate
two of the conditions imposed by the district court
and in all other respects affirm that court's orders.
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The accident occurred on the night of Decem-
ber 2–3, 1984, when winds blew the deadly gas
from the plant operated by UCIL into densely occu-
pied parts of the city of Bhopal. UCIL is incorpor-
ated under the laws of India. Fifty and nine-tenths
percent of its stock is owned by UCC, 22% is
owned or controlled by the government of India,
and the balance is held by approximately 23,500 In-
dian citizens. The stock is publicly traded on the
Bombay Stock Exchange. The company is engaged
in the manufacture of a variety of products, includ-
ing chemicals, plastics, fertilizers and insecticides,
at 14 plants in India and employs over 9,000 Indian
citizens. It is managed and operated entirely by In-
dians in India.

Four days after the Bhopal accident, on
December 7, 1984, the first of some 145 purported
class actions in federal district courts in the United
States was commenced on behalf of victims of the
disaster. On January 2, 1985, the Judicial Panel on
Multidistrict Litigation assigned the actions to the
Southern District of New York where they became
the subject of a consolidated complaint filed on
June 28, 1985.

In the meantime, on March 29, 1985, India en-
acted the Bhopal Gas Leak Disaster (Processing of
Claims) Act, granting to its government, the UOI,
the exclusive right to represent the victims in India
or elsewhere. Thereupon the UOI, purporting to act
in the capacity of parens patriae, and with retainers
executed by many of the victims, on April 8, 1985,
filed a complaint in the Southern District of New
York *198 on behalf of all victims of the Bhopal
disaster, similar to the purported class action com-
plaints already filed by individuals in the United
States. The UOI's decision to bring suit in the
United States was attributed to the fact that, al-
though numerous lawsuits (by now, some 6,500)
had been instituted by victims in India against
UCIL, the Indian courts did not have jurisdiction
over UCC, the parent company, which is a defend-
ant in the United States actions. The actions in In-
dia asserted claims not only against UCIL but also

against the UOI, the State of Madhya Pradesh, and
the Municipality of Bhopal, and were consolidated
in the District Court of Bhopal.

By order dated April 25, 1985, Judge Keenan
appointed a three-person Executive Committee to
represent all plaintiffs in the pre-trial proceedings.
It consisted of two lawyers representing the indi-
vidual plaintiffs and one representing the UOI. On
July 31, 1985, UCC moved to dismiss the com-
plaints on grounds of forum non conveniens, the
plaintiffs' lack of standing to bring the actions in
the United States, and their purported attorneys'
lack of authority to represent them. After several
months of discovery related to forum non conveni-
ens, FN1 the individual plaintiffs and the UOI op-
posed UCC's motion. After hearing argument on
January 3, 1986, the district court, on May 12,
1986, 634 F.Supp. 842, in a thoroughly reasoned
63–page opinion granted the motion, dismissing the
lawsuits before it on condition that UCC:

FN1. UCC briefed only the dispositive is-
sue of forum non conveniens before the
district court and suggested that the other
two grounds for its motion need not be
considered. Discovery was therefore lim-
ited to the issue of forum non conveniens;
and the district court based its dismissal
solely on that doctrine.

(1) consent to the jurisdiction of the courts of
India and continue to waive defenses based on
the statute of limitations,

(2) agree to satisfy any judgment rendered by
an Indian court against it and upheld on appeal,
provided the judgment and affirmance “comport
with the minimal requirements of due process,”
and

(3) be subject to discovery under the Federal
Rules of Civil Procedure of the United States.

On June 12, 1986, UCC accepted these condi-
tions subject to its right to appeal them; and on
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June 24, 1986, the district court entered its order
of dismissal. In September 1986 the UOI, acting
pursuant to its authority under the Bhopal Act,
brought suit on behalf of all claimants against
UCC and UCIL in the District Court of Bhopal,
where many individual suits by victims of the
disaster were then pending.

In its opinion dismissing the actions the district
court analyzed the forum non conveniens issues, ap-
plying the standards and weighing the factors sug-
gested by the Supreme Court in Gulf Oil Corp. v.
Gilbert, 330 U.S. 501, 67 S.Ct. 839, 91 L.Ed. 955
(1947), and Piper Aircraft Co. v. Reyno, 454 U.S.
235, 102 S.Ct. 252, 70 L.Ed.2d 419 (1981). At the
outset Judge Keenan concluded, in accordance with
the Court's expressed views in Piper that, since the
plaintiffs were not residents of the United States but
of a foreign country, their choice of the United
States as a forum would not be given the deference
to which it would be entitled if this country were
their home. See Piper, 454 U.S. at 256, 102 S.Ct. at
266. Following the dictates of Piper, the district
court declined to compare the advantages and dis-
advantages to the respective parties of American
versus Indian Laws or to determine the impact upon
plaintiffs' claims of the laws of India, where UCC
had acknowledged that it would make itself amen-
able to process, except to ascertain whether India
provided an adequate alternative forum, as distin-
guished from no remedy at all. Judge Keenan re-
viewed thoroughly the affidavits of experts on In-
dia's law and legal system, which described in de-
tail its procedural and substantive aspects, and con-
cluded that, despite some of the Indian system's dis-
advantages, it afforded an adequate alternative for-
um for the enforcement of plaintiffs' claims.

*199 The Indian judiciary was found by the
court to be a developed, independent and progress-
ive one, which has demonstrated its capability of
circumventing long delays and backlogs prevalent
in the Indian courts' handling of ordinary cases by
devising special expediting procedures in ex-
traordinary cases, such as by directing its High

Court to hear them on a daily basis, appointing spe-
cial tribunals to handle them, and assigning daily
hearing duties to a single judge. He found that Indi-
an courts have competently dealt with complex
technological issues. Since the Bhopal Act provides
that the case may be treated speedily, effectively
and to the best advantage of the claimants, and
since the Union of India represents the claimants,
the prosecution of the claims is expected to be ad-
equately staffed by the Attorney General or Solicit-
or General of India.

The tort law of India, which is derived from
common law and British precedent, was found to be
suitable for resolution of legal issues arising in
cases involving highly complex technology.
Moreover, Indian courts would be in a superior pos-
ition to construe and apply applicable Indian laws
and standards than would courts of the United
States. Third parties may be interpleaded under Or-
der 1, Rule 10(2) of the Indian Code of Civil Pro-
cedure, and defendants may seek contribution from
third parties. The absence in India of a class action
procedure comparable to that in federal courts here
was found not to deprive the plaintiffs of a remedy,
in view of existing Indian legal authorization for
“representative” suits under Order 1, Rule 8 of the
Indian Code of Civil Procedure, which would per-
mit an Indian court to create representative classes.
Judge Keenan further found that the absence of jur-
ies and contingent fee arrangements in India would
not deprive the claimants of an adequate remedy.

In two areas bearing upon the adequacy of the
Indian forum the district court decided to impose
somewhat unusual conditions on the transfer of the
American cases to India. One condition dealt with
pre-trial discovery. Indian courts, following the
British pattern, permit parties to have pre-trial dis-
covery of each other through written interrogator-
ies, liberal inspection of documents and requests for
admissions. Non-party witnesses can be inter-
viewed and summoned to appear at trial or to pro-
duce documents. See India Code Civ.Proc., Order
16, Rule 6. Witnesses unable to appear at trial are
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sometimes permitted to give evidence by means of
affidavits. See id. Order 19. Discovery in India,
however, as in Britain, is limited to evidence that
may be admitted at trial. Litigants are not permitted
to engage in wide-ranging discovery of the type au-
thorized by Fed.R.Civ.P. 26(b), which allows in-
quiry into any unprivileged matter that could reas-
onably lead to the discovery of admissible evid-
ence.

Judge Keenan, concluding that the Indian sys-
tem might limit the victims' access to sources of
proof, directed that dismissal of the actions on
grounds of forum non conveniens must be condi-
tioned on UCC's consent to discovery of it in ac-
cordance with the Federal Rules of Civil Procedure
after the cases were transferred to India. He added,
“While the Court feels that it would be fair to bind
the plaintiffs to American discovery rules, too, it
has no authority to do so.”

Another condition imposed by the district court
upon dismissal on grounds of forum non conveniens
dealt with the enforceability in the United States of
any judgment rendered by an Indian court in the
cases. Judge Keenan, expressing the view that an
Indian judgment might possibly not be enforceable
in the United States, provided in his order that UCC
must “agree to satisfy any judgment rendered by an
Indian court, and if applicable, upheld by an appel-
late court in that country, where such judgment and
affirmance comport with the minimal requirements
of due process.”

As the district court found, the record shows
that the private interests of the respective parties
weigh heavily in favor of dismissal on grounds of
forum non conveniens. The many witnesses and
sources of *200 proof are almost entirely located in
India, where the accident occurred, and could not
be compelled to appear for trial in the United
States. The Bhopal plant at the time of the accident
was operated by some 193 Indian nationals, includ-
ing the managers of seven operating units employed
by the Agricultural Products Division of UCIL,
who reported to Indian Works Managers in Bhopal.

The plant was maintained by seven functional de-
partments employing over 200 more Indian nation-
als. UCIL kept at the plant daily, weekly and
monthly records of plant operations and records of
maintenance as well as records of the plant's Qual-
ity Control, Purchasing and Stores branches, all op-
erated by Indian employees. The great majority of
documents bearing on the design, safety, start-up
and operation of the plant, as well as the safety
training of the plant's employees, is located in In-
dia.FN2 Proof to be offered at trial would be de-
rived from interviews of these witnesses in India
and study of the records located there to determine
whether the accident was caused by negligence on
the part of the management or employees in the op-
eration of the plant, by fault in its design, or by sab-
otage. In short, India has greater ease of access to
the proof than does the United States.

FN2. At oral argument UOI's counsel
stated that UCC refused UOI's offer to fur-
nish copies of some of the documents to
UCC in the United States. The district
court, on the other hand, found that follow-
ing the disaster India's Central Bureau of
Investigation seized, among other docu-
ments, daily, weekly and monthly records
of the Bhopal plant operations. UCC states
that of the 78,000 pages of documents
seized, some 36,000 are plant operation re-
cords, of which 1,700 pages relate to plant
maintenance in 1983 and 1984.

The plaintiffs seek to prove that the accident
was caused by negligence on the part of UCC in
originally contributing to the design of the plant
and its provision for storage of excessive amounts
of the gas at the plant. As Judge Keenan found,
however, UCC's participation was limited and its
involvement in plant operations terminated long be-
fore the accident. Under 1973 agreements negoti-
ated at arm's-length with UCIL, UCC did provide a
summary “process design package” for construction
of the plant and the services of some of its techni-
cians to monitor the progress of UCIL in detailing
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the design and erecting the plant. However, the
UOI controlled the terms of the agreements and
precluded UCC from exercising any authority to
“detail design, erect and commission the plant,”
which was done independently over the period from
1972 to 1980 by UCIL process design engineers
who supervised, among many others, some 55 to 60
Indian engineers employed by the Bombay engin-
eering firm of Humphreys and Glasgow. The pre-
liminary process design information furnished by
UCC could not have been used to construct the
plant. Construction required the detailed process
design and engineering data prepared by hundreds
of Indian engineers, process designers and sub-
contractors. During the ten years spent constructing
the plant, its design and configuration underwent
many changes.

The vital parts of the Bhopal plant, including
its storage tank, monitoring instrumentation, and
vent gas scrubber, were manufactured by Indians in
India. Although some 40 UCIL employees were
given some safety training at UCC's plant in West
Virginia, they represented a small fraction of the
Bhopal plant's employees. The vast majority of
plant employees were selected and trained by UCIL
in Bhopal. The manual for start-up of the Bhopal
plant was prepared by Indians employed by UCIL.

In short, the plant has been constructed and
managed by Indians in India. No Americans were
employed at the plant at the time of the accident. In
the five years from 1980 to 1984, although more
than 1,000 Indians were employed at the plant, only
one American was employed there and he left in
1982. No Americans visited the plant for more than
one year prior to the accident, and during the
5–year period before the accident the communica-
tions between the plant and the United States were
almost non-existent.

*201 The vast majority of material witnesses
and documentary proof bearing on causation of and
liability for the accident is located in India, not the
United States, and would be more accessible to an
Indian court than to a United States court. The re-

cords are almost entirely in Hindi or other Indian
languages, understandable to an Indian court
without translation. The witnesses for the most part
do not speak English but Indian languages under-
stood by an Indian court but not by an American
court. These witnesses could be required to appear
in an Indian court but not in a court of the United
States. Although witnesses in the United States
could not be subpoenaed to appear in India, they
are comparatively few in number and most are em-
ployed by UCC which, as a party, would produce
them in India, with lower overall transportation
costs than if the parties were to attempt to bring
hundreds of Indian witnesses to the United States.
Lastly, Judge Keenan properly concluded that an
Indian court would be in a better position to direct
and supervise a viewing of the Bhopal plant, which
was sealed after the accident. Such a viewing could
be of help to a court in determining liability issues.

After a thorough review, the district court con-
cluded that the public interest concerns, like the
private ones, also weigh heavily in favor of India as
the situs for trial and disposition of the cases. The
accident and all relevant events occurred in India.
The victims, over 200,000 in number, are citizens
of India and located there. The witnesses are almost
entirely Indian citizens. The Union of India has a
greater interest than does the United States in facil-
itating the trial and adjudication of the victims'
claims. Despite the contentions of plaintiffs and
amici that it would be in the public interest to avoid
a “double standard” by requiring an American par-
ent corporation (UCC) to submit to the jurisdiction
of American courts, India has a stronger counter-
vailing interest in adjudicating the claims in its
courts according to its standards rather than having
American values and standards of care imposed
upon it.

India's interest is increased by the fact that it
has for years treated UCIL as an Indian national,
subjecting it to intensive regulations and govern-
mental supervision of the construction, develop-
ment and operation of the Bhopal plant, its emis-
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sions, water and air pollution, and safety precau-
tions. Numerous Indian government officials have
regularly conducted on-site inspections of the plant
and approved its machinery and equipment, includ-
ing its facilities for storage of the lethal methyl iso-
cyanate gas that escaped and caused the disaster
giving rise to the claims. Thus India has considered
the plant to be an Indian one and the disaster to be
an Indian problem. It therefore has a deep interest
in ensuring compliance with its safety standards.
Moreover, plaintiffs have conceded that in view of
India's strong interest and its greater contacts with
the plant, its operations, its employees, and the vic-
tims of the accident, the law of India, as the place
where the tort occurred, will undoubtedly govern.
In contrast, the American interests are relatively
minor. Indeed, a long trial of the 145 cases here
would unduly burden an already overburdened
court, involving both jury hardship and heavy ex-
pense. It would face the court with numerous prac-
tical difficulties, including the almost impossible
task of attempting to understand extensive relevant
Indian regulations published in a foreign language
and the slow process of receiving testimony of
scores of witnesses through interpreters.

Having made the foregoing findings, Judge
Keenan dismissed the actions against UCC on
grounds of forum non conveniens upon the condi-
tions indicated above, after obtaining UCC's con-
sent to those conditions subject to its right to appeal
the order. After the plaintiffs filed their notice of
appeal, UCC and the Union of India filed cross ap-
peals.

Upon these appeals, the plaintiffs continue to
oppose the dismissal. The Union of India, however,
has changed its position and now supports the dis-
trict court's order. UCC, as it did in the district
court, opposes as unfair the condition that it submit
to discovery pursuant to the Federal Rules of *202
Civil Procedure without reciprocally obligating the
plaintiffs and Union of India to be subject to dis-
covery on the same basis so that both sides might
be treated equally, giving each the same access to

the facts in the others' possession.

Upon argument of the appeal, UCC also took
the position that the district court's order requiring
it to satisfy any Indian court judgment was unfair
unless some method were provided, such as contin-
ued availability of the district court as a forum, to
ensure that any denial of due process by the Indian
courts could be remedied promptly by the federal
court here rather than delay resolution of the issue
until termination of the Indian court proceedings
and appeal, which might take several years. UCC's
argument in this respect was based on the sudden
issuance by the Indian court in Bhopal of a tempor-
ary order freezing all of UCC's assets, which could
have caused it irreparable injury if it had been con-
tinued indefinitely,FN3 and by the conflict of in-
terest posed by the UOI's position in the Indian
courts where, since the UOI would appear both as a
plaintiff and a defendant, it might as a plaintiff vol-
untarily dismiss its claims against itself as a de-
fendant or, as a co-defendant with UCC, be tempted
to shed all blame upon UCC even though the UOI
had in fact been responsible for supervision, regula-
tion and safety of UCIL's Bhopal plant.

FN3. The Indian court's temporary re-
straining order has since been dissolved
upon UCC's agreement to maintain suffi-
cient assets to satisfy a judgment rendered
against it in India.

DISCUSSION
The standard to be applied in reviewing the dis-

trict court's forum non conveniens dismissal was
clearly expressed by the Supreme Court in Piper
Aircraft Co. v. Reyno, supra, 454 U.S. at 257, 102
S.Ct. at 266, as follows:

The forum non conveniens determination is
committed to the sound discretion of the trial
court. It may be reversed only when there has
been a clear abuse of discretion; where the court
has considered all relevant public and private in-
terest factors, and where its balancing of these
factors is reasonable, its decision deserves sub-
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stantial deference.

[1] Having reviewed Judge Keenan's detailed
decision, in which he thoroughly considered the
comparative adequacy of the forums and the public
and private interests involved, we are satisfied that
there was no abuse of discretion in his granting dis-
missal of the action. On the contrary, it might reas-
onably be concluded that it would have been an ab-
use of discretion to deny a forum non conveniens
dismissal. See Schertenleib v. Traum, 589 F.2d
1156, 1164 (2d Cir.1978); De Oliveira v. Delta
Marine Drilling Co., 707 F.2d 843 (5th Cir.1983)
(per curiam). Practically all relevant factors demon-
strate that transfer of the cases to India for trial and
adjudication is both fair and just to the parties.

Plaintiffs' principal contentions in favor of re-
tention of the cases by the district court are that de-
ference to the plaintiffs' choice of forum has been
inadequate, that the Indian courts are insufficiently
equipped for the task, that UCC has its principal
place of business here, that the most probative evid-
ence regarding negligence and causation is to be
found here, that federal courts are much better
equipped through experience and procedures to
handle such complex actions efficiently than are In-
dian courts, and that a transfer of the cases to India
will jeopardize a $350 million settlement being ne-
gotiated by plaintiffs' counsel. All of these argu-
ments, however, must be rejected.

[2] Little or no deference can be paid to the
plaintiffs' choice of a United States forum when all
but a few of the 200,000 plaintiffs are Indian cit-
izens located in India who, according to the UOI,
have revoked the authorizations of American coun-
sel to represent them here and have substituted the
UOI, which now prefers Indian courts. The finding
of our district court, after exhaustive analysis of the
evidence, that the Indian courts provide a reason-
ably adequate alternative forum cannot be labelled
*203 clearly erroneous or an abuse of discretion.

[3] The emphasis placed by plaintiffs on UCC's
having its domicile here, where personal jurisdic-

tion over it exists, is robbed of significance by its
consent to Indian jurisdiction. Plaintiffs' contention
that the most crucial and probative evidence is loc-
ated in the United States is simply not in accord
with the record or the district court's findings. Al-
though basic design programs were prepared in the
United States and some assistance furnished to
UCIL at the outset of the 10–year period during
which the Bhopal plant was constructed, the proof
bearing on the issues to be tried is almost entirely
located in India. This includes the principal wit-
nesses and documents bearing on the development
and construction of the plant, the detailed designs,
the implementation of plans, the operation and reg-
ulation of the plant, its safety precautions, the facts
with respect to the accident itself, and the deaths
and injuries attributable to the accident.

[4] Although the plaintiffs' American counsel
may at one time have been close to reaching a $350
million settlement of the cases, no such settlement
was ever finalized. No draft joint stipulation in
writing or settlement agreement appears to have
been prepared, much less approved by the parties.
No petition for certification of a settlement class
under Fed.R.Civ.P. 23 has ever been presented. See
Weinberger v. Kendrick, 698 F.2d 61, 73 (2d
Cir.1982), cert. denied, 464 U.S. 818, 104 S.Ct. 77,
78 L.Ed.2d 89 (1983). Most important, the UOI,
which is itself a plaintiff and states that it now rep-
resents the Indian plaintiffs formerly represented by
American counsel, is firmly opposed to the $350
million “settlement” as inadequate. Under these cir-
cumstances, to order a Rule 23 “fairness” hearing
would be futile. The district court's denial of the
American counsels' motion for such a hearing must
accordingly be affirmed.

[5][6] The conditions imposed by the district
court upon its forum non conveniens dismissal
stand on a different footing. Plaintiffs and the UOI,
however, contend that UCC, having been granted
the forum non conveniens dismissal that it sought
and having consented to the district court's order,
has waived its right to appellate review of these
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conditions. We disagree. UCC expressly reserved
its right to appeal Judge Keenan's order. Moreover,
it has made a sufficient showing of prejudice from
the second and third conditions of the court's order
to entitle it to seek appellate review. UCC's position
is comparable to that of a prevailing party which,
upon being granted injunctive relief, is permitted to
challenge by appeal conditions attaching to the in-
junction that are found to be objectionable. United
States v. Bedford Assocs., 618 F.2d 904, 913–16
(2d Cir.1980). Similarly, conditions imposed by the
court upon dismissals without prejudice under
Fed.R.Civ.P. 41(a)(2) may be appealed by the
plaintiff when they prejudice the plaintiff. Le-
Compte v. Mr. Chip, Inc., 528 F.2d 601 (5th
Cir.1976).

All three conditions of the dismissal are re-
viewable since plaintiffs have appealed the district
court's order and UCC has cross-appealed “from
each judgment and order appealed in whole or part
by any plaintiff.” We therefore have jurisdiction
over the entire case and may in the interests of
justice modify the district court's order. Cf. In re
Barnett, 124 F.2d 1005, 1009 (2d Cir.1942) (“We
are clear that we have the power to order a reversal
as to [parties in interest] even though they did not
appeal.”); Hysell v. Iowa Pub. Serv. Co., 559 F.2d
468, 476 (8th Cir.1977) (“Once a timely notice of
appeal has been filed from a judgment, it gives us
jurisdiction to review the entire judgment; rules re-
quiring separate appeals by other parties are rules
of practice, which may be waived in the interest of
justice where circumstances so require.”) (citing In
re Barnett, supra ).

The first condition, that UCC consent to the In-
dian court's personal jurisdiction over it and waive
the statute of limitations as a defense, are not un-
usual and have been imposed in numerous cases
where the foreign*204 court would not provide an
adequate alternative in the absence of such a condi-
tion. See, e.g., Schertenleib, supra, 589 F.2d at
1166; Bailey v. Dolphin Int'l, Inc., 697 F.2d 1268,
1280 (5th Cir.1983). The remaining two conditions,

however, pose problems.

[7] In requiring that UCC consent to enforceab-
ility of an Indian judgment against it, the district
court proceeded at least in part on the erroneous as-
sumption that, absent such a requirement, the
plaintiffs, if they should succeed in obtaining an In-
dian judgment against UCC, might not be able to
enforce it against UCC in the United States. The
law, however, is to the contrary. Under New York
law, which governs actions brought in New York to
enforce foreign judgments, see Island Territory of
Curacao v. Solitron Devices, Inc., 489 F.2d 1313,
1318 (2d Cir.1973), cert. denied, 416 U.S. 986, 94
S.Ct. 2389, 40 L.Ed.2d 763 (1974), a foreign-coun-
try judgment that is final, conclusive and enforce-
able where rendered must be recognized and will be
enforced as “conclusive between the parties to the
extent that it grants or denies recovery of a sum of
money” except that it is not deemed to be conclus-
ive if:

1. the judgment was rendered under a system
which does not provide impartial tribunals or pro-
cedures compatible with the requirements of due
process of law;

2. the foreign court did not have personal juris-
diction over the defendant.

Art. 53, Recognition of Foreign Country
Money Judgments, 7B N.Y.Civ.Prac.L. & R. §§
5301 –09 (McKinney 1978). Although § 5304 fur-
ther provides that under certain specified conditions
a foreign country judgment need not be recognized,
FN4 none of these conditions would apply to the
present cases except for the possibility of failure to
provide UCC with sufficient notice of proceedings
or the existence of fraud in obtaining the judgment,
which do not presently exist but conceivably could
occur in the future.FN5

FN4. Section 5304 provides in pertinent
part:

(b) Other grounds for non-recognition. A
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foreign country judgment need not be re-
cognized if:

1. the foreign court did not have jurisdic-
tion over the subject matter;

2. the defendant in the proceedings in the
foreign court did not receive notice of
the proceedings in sufficient time to en-
able him to defend;

3. the judgment was obtained by fraud;

4. the cause of action on which the judg-
ment is based is repugnant to the public
policy of this state;

5. the judgment conflicts with another fi-
nal and conclusive judgment;

6. the proceeding in the foreign court
was contrary to an agreement between
the parties under which the dispute in
question was to be settled otherwise than
by proceedings in that court; or

7. in the case of jurisdiction based only
on personal service, the foreign court
was a seriously inconvenient forum for
the trial of the action.

FN5. New York's article 53 is based upon
the Uniform Foreign Money-Judgments
Recognition Act, see 13 U.L.A. 263
(1962), which has been adopted by 15
states in addition to New York. In states
that have not adopted the Uniform Foreign
Money-Judgments Recognition Act, for-
eign judgments may be recognized accord-
ing to principles of comity. See Hilton v.
Guyot, 159 U.S. 113, 16 S.Ct. 139, 40
L.Ed. 95 (1895).

UCC, as a New York business corpora-
tion, would be subject to personal juris-
diction in a court sitting in New York.
An Indian money judgment could be en-

forced against UCC in New York by
means of either an action on the judg-
ment or a motion for summary judgment
in lieu of complaint. See 7B
N.Y.Civ.Prac.L. & R. § 5303. In either
case, once converted into a New York
judgment, the judgment would be en-
forceable as a New York judgment, and
thus entitled to the full faith and credit of
New York's sister states.

[8] UCC contends that Indian courts, while
providing an adequate alternative forum, do not ob-
serve due process standards that would be required
as a matter of course in this country. As evidence of
this apprehension it points to the haste with which
the Indian court in Bhopal issued a temporary order
freezing its assets throughout the world and the
possibility of serious prejudice to it if the UOI is
permitted to have the double and conflicting status
of both plaintiff and co-defendant in the Indian
court proceedings. It argues that *205 we should
protect it against such denial of due process by au-
thorizing Judge Keenan to retain the authority, after
forum non conveniens dismissal of the cases here,
to monitor the Indian court proceedings and be
available on call to rectify in some undefined way
any abuses of UCC's right to due process as they
might occur in India.

UCC's proposed remedy is not only impractical
but evidences an abysmal ignorance of basic juris-
dictional principles, so much so that it borders on
the frivolous. The district court's jurisdiction is lim-
ited to proceedings before it in this country. Once it
dismisses those proceedings on grounds of forum
non conveniens it ceases to have any further juris-
diction over the matter unless and until a proceed-
ing may some day be brought to enforce here a fi-
nal and conclusive Indian money judgment. Nor
could we, even if we attempted to retain some sort
of supervisory jurisdiction, impose our due process
requirements upon Indian courts, which are gov-
erned by their laws, not ours. The concept of shared
jurisdictions is both illusory and unrealistic. The
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parties cannot simultaneously submit to both juris-
dictions the resolution of the pre-trial and trial is-
sues when there is only one consolidated case
pending in one court. Any denial by the Indian
courts of due process can be raised by UCC as a de-
fense to the plaintiffs' later attempt to enforce a res-
ulting judgment against UCC in this country.

[9] We are concerned, however, that as it is
written the district court's requirement that UCC
consent to the enforcement of a final Indian judg-
ment, which was imposed on the erroneous assump-
tion that such a judgment might not otherwise be
enforceable in the United States, may create misun-
derstandings and problems of construction. Al-
though the order's provision that the judgment
“comport with the minimal requirements of due
process” (emphasis supplied) probably is intended
to refer to “due process” as used in the New York
Foreign Country Money Judgments Law and others
like it, there is the risk that it may also be inter-
preted as providing for a lesser standard than we
would otherwise require. Since the court's condition
with respect to enforceability of any final Indian
judgment is predicated on an erroneous legal as-
sumption and its “due process” language is ambigu-
ous, and since the district court's purpose is fully
served by New York's statute providing for recogni-
tion of foreign-country money judgments, it was er-
ror to impose this condition upon the parties.

[10] We also believe that the district court
erred in requiring UCC to consent (which UCC did
under protest and subject to its right of appeal) to
broad discovery of it by the plaintiffs under the
Federal Rules of Civil Procedure when UCC is con-
fined to the more limited discovery authorized un-
der Indian law. We recognize that under some cir-
cumstances, such as when a moving defendant un-
conditionally consents thereto or no undiscovered
evidence of consequence is believed to be under the
control of a plaintiff or co-defendant, it may be ap-
propriate to condition a forum non conveniens dis-
missal on the moving defendant's submission to dis-
covery under the Federal Rules without requiring

reciprocal discovery by it of the plaintiff. See, e.g.,
Piper Aircraft v. Reyno, supra, 454 U.S. at 257 n.
25, 102 S.Ct. at 267 n. 25 (suggesting that district
courts can condition dismissal upon a defendant's
agreeing to provide all relevant records); Ali v. Off-
shore Co., 753 F.2d 1327, 1334 n. 16 (5th
Cir.1985) (same); Boskoff v. Transportes Aereos
Portugueses, 17 Av. Cas. (CCH) 18,613, at 18,616
(N.D.Ill.1983) (accepting defendant's voluntary
commitment to provide discovery in foreign forum
according to Federal Rules). Basic justice dictates
that both sides be treated equally, with each having
equal access to the evidence in the possession or
under the control of the other. Application of this
fundamental principle in the present case is espe-
cially appropriate since the UOI, as the sovereign
government of India, is expected to be a party to
the Indian litigation, possibly on both sides.

For these reasons we direct that the condition
with respect to the discovery of UCC *206 under
the Federal Rules of Civil Procedure be deleted
without prejudice to the right of the parties to have
reciprocal discovery of each other on equal terms
under the Federal Rules, subject to such approval as
may be required of the Indian court in which the
case will be pending. If, for instance, Indian author-
ities will permit mutual discovery pursuant to the
Federal Rules, the district court's order, as modified
in accordance with this opinion, should not be con-
strued to bar such procedure. In the absence of such
a court-sanctioned agreement, however, the parties
will be limited by the applicable discovery rules of
the Indian court in which the claims will be
pending.

As so modified the district court's order is af-
firmed.

C.A.2 (N.Y.),1987.
In re Union Carbide Corp. Gas Plant Disaster at
Bhopal, India in Dec., 1984
809 F.2d 195, 89 A.L.R. Fed. 217, 55 USLW 2401,
17 Envtl. L. Rep. 20,580
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